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Feperat Power Commission, 
Respondent. 


PETITION FOR REVIEW OF ORDERS OF THE 
FEDERAL POWER COMMISSION. 


To THe HonoraBLe THE JUDGES OF THE Unirep Srates Covrr 
or APPEALS FOR THE Disreict or Cotumsra Crecuir: 


The petition of the Public Service Commission of the 
State of New York (hereinafter called ‘‘petitioner’’), being 
a petition for review, under Section 19(b) of the Natural 
Gas Act, 15 U.S. C. A. §717r(b), of an order of the Federal 
Power Commission (hereinafter called ‘‘respondent’’), 
dated May 22, 1959 (F. P. C. Opinion No. 321) and of four 
other orders of the respondent, ancillary thereto, dated 
November 14, 1958, and January 30, March 26, and July 22, 
1959 respectively, all issued in respondent’s consolidated 
proceeding entitled “In the Matters of Trumkline Gas 
Company, et al., Docket Nos. G-15394, et al.’’, respectfully 
shows: 


I. 
Parties. 


Petitioner is a Commission created and existing under 
the laws of the State of New York and is composed of 
James A. Lundy, Chairman, Francis T. Mylott, Richard 
H. Balch, Aaron L. Jacoby and Ralph A. Lehr, Commis- 
sioners, who are the duly appointed, qualified and acting 
members of said Commission. Said Commission and the 
members thereof perform their official duties and have 
their principal offices at 55 Elk Street, in the City of 
Albany, State of New York. Petitioner is directed and 
authorized by Article 4 of New York Public Service Law 
to exercise general regulatory supervision of gas corpora- 
tions in the State of New York, including rates and charges 
of said companies. 

Respondent, the Federal Power Commission, is a Com- 
mission created and existing under the laws of the United 
States and is composed of Jerome K. Kuykendall, Chair- 
man, Frederick Stueck, William R. Connole, Arthur Kline, 
and John B. Hussey, Commissioners, who are the duly 
appointed, qualified and acting members of said Commis- 
sion. Said Commission and the members thereof are 
charged with the responsibility of administering the Natu- 
ral Gas Act and perform all of their functions and official 
duties and have their principal offices at 441 G Street, N. W., 
in the City of Washington, District of Columbia. 


Il. 
Jurisdiction and Venue. 


Petitioner filed a timely notice of Intervention and sub- 
sequently demonstrated its vital interest warranting and 
requiring its intervention in consolidated gas producer 
sale—gas pipeline expansion proceedings under Section 7 
of the Natural Gas Act before respondent Federal Power 
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Commission, entitled collectively ‘‘In the Matters of 
Trunkline Gas Company, et al., Docket Nos. G@-15394, 
et al.’?* 

The gas to be dedicated to the interstate market (des- 
tined for Michigan) was to be acquired in Railroad District 
No. 3 in Texas at 20¢ per Mef and in and offshore Louisiana 
at 24.05¢ per Mcf (including tax reimbursement)—both 
prolific gas producing areas from whence large quantities 
of gas are acquired by the three major interstate pipelines 
serving New York. The initial producer prices proposed 
exceeded the highest ever theretofore certificated for inter- 
state sales in the respective areas and if approved would, 
perforce, have markedly deleterious effects upon the New 
York consumers. 

By orders dated (1) November 14, 1958, (2) January 
30, 1959 and (3) March 26, 1959, respondent repeatedly and 
arbitrarily denied petitioner’s intervention in said proceed- 
ings. By order (4) dated May 22, 1959 respondent granted 
certificates of public convenience and necessity, uncondi- 
tioned as to initial price, to the several producer appli- 
cants. By order (5) dated July 22, 1959, respondent 
rejected petitioner’s renewed application for intervention 
and its accompanying application for rehearing of the 
order of May 22, 1959. Petitioner is aggrieved by each 
and every one of the aforesaid five orders. 

Jurisdiction and venue for purposes of review of such 
orders are established in this Court by the provisions of 
Section 19(b) of the Natural Gas Act, 15 U. S. C. A. 
§717r(b). 


* Trunkline Gas Company, Docket No. G-15394 and Michigan 
Gas Storage Company, G-15827 (pipeline expansion) ; Pan Ameri- 
can Petroleum Corporation, G-15438, G-16501 and G-16502; Phil- 
lips Petroleum Company, G-15471 and G-15472; Union Oi 
Company of California, G-15485; G-15486 and G-15487; The 
Superior Oil Company, G-16147; Niklos Oil & Gas Company, 
G-16222 ; Tidewater Oil Company, G-16267 ; J. S. Michael Company, 
G-16551; and J. 8. Michael, G-16570 (independent producer sales. ) 


III. 
Nature of Proceedings as to Which Review Is Sought. 


This petition presents to the Court for review an order 
issued by respondent Federal Power Commission on May 
22, 1959 (F. P. C. Opinion No. $21) and several ancillary 
orders issued by the respondent on November 14, 1958 and 
January 30, March 26, and July 22, 1959. ‘True copies 
thereof, respectively, are annexed hereto as Exhibits 
I, B, B, G and K. 

The proceedings arose under the certification provisions 
of Sections 7(c) and (e) of the Natural Gas Act, 15 
U.S. C. A. §717£(c) and (e). Petitioner first filed a Notice 
of Intervention under Section 15(a) of the Act, 15 U.S.C. A. 
§717n(a) and Sections 1.37(f) and 1.8(a) (1) of the respond- 
ent’s Rules of Practice and Procedure, 18 C. F. R. 1.37 (£) 
and 1.8(a)(1), and subsequently demonstrated its interest 
warranting and requiring its intervention pursuant to 
Section 1.8ta}(2}—eud (b)vof the respondent’s Rules of 
Practice and Procedure, 18 C. F. B. 1.8(a)(2) and (b)(2). 


(a) The applications for certificates of public con- 
venience and necessity. 


By 13 applications filed with respondent Federal Power 
Commission, 8 natural gas producers (hereinafter called 
producer-applicants) requested certificates of public con- 
venience and necessity under Section 7(c) of the Natural 
Gas Act, 15 U. S. C. A. §717£(c), for sales of natural gas 
from fields in (1) Brazoria and Galveston Counties, Rail- 
road District No. 3, Texas, and (2) offshore Cameron and 
in and offshore Vermilion Parishes, Louisiana, to Trunkline 
Gas Company (hereinafter called ‘<Tronkline’’) pursuant 
to a contract or contracts between each seller and Tronk- 
line. 

By two related applications, Trunkline and its subsidi- 
ary, Michigan Gas Storage Company, also requested certifi- 
cates of public convenience and necessity under Section 
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7(c) of the Natural Gas Act for authority to construct 
transmission facilities and to transport and store the gas 
proposed to be purchased by Trunkline for its distribution 
company customer, Consumers Power Company of Jackson, 
Miehigan. 

The producer-applicants are engaged, among other 
things, in the production and sale of natural gas in and 
offshore the Gulf Coast area of Texas and Louisiana. 
Trunkline is a gas transmission company whose system 
extends from its source of gas supply in Texas and Louisi- 
ana to its present terminus at Tuscola, Illinois. It does 
not sell to New York gas distribution companies nor, so 
far as petitioner knows, to other companies serving New 
York gas distribution companies. Michigan Gas Storage 
Company, a Michigan corporation, is a gas transmission 
company whose sole customer is Consumers Power Com- 
pany. 

The natural gas sales contracts for which certificates 
were sought by the producer-applicants provided for initial 
prices of 20¢ in Texas and 24.05¢ (including tax reimburse- 


ment) in Louisiana. The proposed initial prices exceeded 
the highest prices theretofore certificated for interstate 
sale in the respective areas or the respective states. The 
24.05¢ Louisiana initial price exceeded the highest price 
theretofore certificated in the entire southwestern United 
States. 


(b) Petitioner’s Notice of Intervention. 


Although none of the gas proposed to be acquired in the 
instant proceeding will be transported, sold or consumed 
in New York State, it is common knowledge that the areas 
from which the sales will be made are the most prolific gas 
producing areas in the nation and important sources of 
supply for the three pipelines serving New York State.* It 
is also common knowledge (1) that the three New York- 
serving pipelines are presently purchasing gas in the areas 


* Transcontinental Gas Pipe Line Corporation, Tennessee Gas 
Transmission Company and Texas Eastern Transmission Company. 
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involved at prices far lower than those proposed herein; 
(2) that the propriety of certifications at the highest prices 
now being paid by two of those companies are subjects 
of pending review proceedings ;® (3) that New York-serving 
pipelines must necessarily seek to acquire future additional 
supplies in the same areas; and (4) that, in such endeavors, 
they will be compelled to meet or better the prices certifi- 
cated for sales to Trunkline. Finally, it is common knowl- 
edge that the gas purchase contracts of two of the New 
York-serving pipelines contain price redetermination 
clanses under which their contract prices are periodically 
revised upward by reference to the highest certificated 
prices in the area. Both phenomena occasion rate increase 
filings by the New York-serving pipelines, measured in 
the millions, which the New York consumer ultimately and 
inevitably has to pay—with or without the ‘‘approval’’ 
of the respondent Commission. 

For the foregoing reasons, on November 3, 1958, peti- 
tioner filed a timely Notice of Intervention in these pro- 
ceedings, a true copy of which is annexed hereto as Exhibit 
A. Said Notice was filed pursuant to Section 15(a) of the 
Natural Gas Act and Sections 1.37(f) and 1.8(a)(1) of the 
Rules of Practice and Procedure of the Commission. It is 
verbatim in conformity with the language of Section 
1.8(a) (1) and duplicative of dozens of unquestioned Notices 
filed by this petitioner and accepted in similar Commission 
producer-certificate proceedings in the course of the past 
several years. : 

On Friday, November 14, 1958, very late in the day, 
respondent issued an ‘‘Order Denying Intervention’’, a 
true copy of which is annéxed hereto as Exhibit B. That 
order has never been served upon petitioner. Petitioner’s 
representative was orally and informally advised of its 
existence and of its issuance on Monday, November 17, 
1958, one-half hour before the commencement of the initial 
hearing in these proceedings, in which petitioner had 
intended to participate. 

* Atlantic Refining Company, et al. v. P. 8. C., et al., 360 U. S. 


378, on remand; P. 8. C. v. F, P. C., 3d Cir., No, 12805, August 
4, 1959, on application for certiorari. 


(c) The Hearings. 


The 15 certificate applications were consolidated for 
hearings held November 17-20 and December 8-16, 1958 and 
February 2-9, 1959. Petitioner was denied permission to 
enter an appearance as a party or to participate as such 
in said hearings. 


(d) Petitioner’s application for reconsideration of 
respondent’s denial of intervention. 


On December 8, 1958, petitioner filed an ‘‘ Application 
for Reconsideration’’ of respondent’s denial of interven- 
tion, a true copy of which is annexed hereto as Exhibit C. 
That application contested the propriety of respondent’s 
order of November 14, 1958, and, further, constituted, in 
part, a petition for intervention pursuant to Section 
1.8(b)(2) of respondent’s Rules of Practice and Procedure 
applicable to intervention by persons other than state 
regulatory commissions. Therein, petitioner claimed a 
specific interest in this proceeding based upon the factors 


described in paragraph (b) above. 


(e) The Commission’s grant of ‘‘reconsideration’’. 


On January 5, 1959, the date of expiration of the 
respondent’s statutory authority to act upon petitioner’s 
application for reconsideration,* respondent issued an 
“Order Granting Reconsideration’’, a true copy of which 
is annexed hereto as Exhibit D. Although said order 
granted ‘‘reconsideration’’, in hoc verbum, of respondent’s 
previous denial of intervention, it did not rescind the denial 
or otherwise rule on petitioner’s status. 


* Unless Respondent acts upon an application for reconsidera- 
tion within 30 days, the application is deemed denied and the 
applicant may pursue its judicial remedies. Section 19(a) of the 
Natural Gas Act. 
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(f) The Commission’s grant of ‘‘limited participa- 
tion’’. 

On January 30, 1959, respondent issued an ‘‘Order 
Permitting Limited Participation and Denying Interven- 
tion Pending Farther Order’’, a true copy of which is 
annexed hereto as Exhibit E. That order was issued on the 
Friday afternoon prior to the scheduled reconvening of the 
hearings on Monday, February 2, 1959. Although advised 
by telephone of the order at 5:30 P. M. on January 30, 
petitioner did not receive a copy of the order until 10:00 
A. M. February 2, in Albany. That order purported to 
permit petitioner ‘‘to participate in the above-entitled pro- 
ceeding for the limited purpose’’ of making a ‘‘showing”’ 
in support of its ‘‘allegations of interest”. (Petitioner’s 
“allegations of interest’? were the matters of common 
knowledge described in paragraph (b) above and specifi- 
eally set forth in its application for reconsideration, Exhibit 
C.) This order again denied petitioner’s intervention pend- 
ing still further order. 


(g) Petitioner’s application for reconsideration 
and tender of an offer of proof. 


As expeditiously as possible and on March 2, 1959, 
petitioner filed a document entitled ‘‘Aprprication on 
Beuatr or roe Punic Szrvicz Commission or THE Starz 
or New Yorx ror, L Reconsweration or THe Oxper Issvzp 
January 30, 1959 Ewrrrtep ‘Onper Pzemirme Loatrep 
Particreation any Denvine Inrervention Penpuye Fur- 
tHer Orpen’ anp Erxrazr Rescission og AMENDMENT 
THEREOF: OR, IN THE ALTERNATIVE, II. ACCEPTANCE OF THE 
Orrer or Proor Hesers Conratnep aND TENDERED 4S IN 
Foun Comprmnxce Wirn Orpen Cuause (A) THerzor AnD. 
Iumepute Entry or An Onper Pursuant to Orper CLAusE 
(B) Turrzor, AckKNowLepeine Appiicant’s Status As A 
Parry-Inrervenor 1x Tess Proceepres’’, a true copy of 
which is annexed hereto as Exhibit F. Therein, petitioner 
(1) again requested reconsideration of respondent’s denial 
of intervention and (2) presented, by documentary evidence, 
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contained in the Commission’s own files, its ‘‘showing’”’ in 
attempted compliance with respondent’s order of January 
30, 1959. 


(h) Respondent’s denial of reconsideration, rejec- 
tion of petitioner’s ‘‘showing’’ and denial of 
intervention. 

On March 26, 1959, respondent issued an order entitled 
“Order Denying Application for Reconsideration or 
Acceptance of Offer of Proof, and Denying Intervention”’, 
a true copy of which is annexed hereto as Exhibit G. 
Respondent, in said order, determined that petitioner’s 
‘‘rights’? under the order of January 30, 1959 (limited 
participation) expired when it failed to appear and partici- 
pate by presenting testimony in support of its allegations 
of interest at the reconvened hearing of February 2, 1959." 
Petitioner’s March 2 offer of proof was rejected because 
respondent concluded that it did not m form comply with 
the January 30 authorization for ‘limited participation’’. 


(i) The intermediate decision of the Presiding 
Examiner. 


Meanwhile, during the course of events described above 
in paragraphs (b)-(h) above, the hearing in the instant 
proceeding had begun, progressed and terminated.** On 
April 1, 1959, the Presiding Examiner issued his inter- 
mediate decision, a true copy of which is annexed hereto 
as Exhibit H. Therein, the Examiner recommended denial 
of certificates of public convenience and necessity to all 
applicants. Substantially, the grounds of his decision 
respecting the producer-applicants are those petitioner 
would have urged in opposition to unconditional certifi- 


* The hearings were closed February 9, 1959. Petitioner had 
thus been afforded less than five business days to solicit witnesses, 
prepare and present testimony pursuant to the ‘‘limited participa- 
tion’? authorization it received on February 2. 

#* The examiner fixed March 2 as the date for exchange of briefs 
and March 16 for replies. By order of February 19 respondent 
changed those dates to February 26 and March 9 respectively. 
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cation of the proposed sales at the proposed contractual 
initial prices—i.e., the absence of proof of public conve- 
nience and necessity to support certification of the sales 
at the initial price levels called for in the contracts. There- 
upon, petitioner’s grievances herein became moot, tem- 
porarily. 


(j) Respondent’s opinion and order issuing cer- 
tificates of public convenience and necessity. 


After the filing of briefs and oral argument (by others) 
before respondent on exceptions to the intermediate deci- 
sion, respondent, by opinion (No. 321) and order dated 
May 22, 1959, reversed the Presiding Examiner and, con- 
trary to law and without adequate evidence to support it, 
issued certificates of public convenience and necessity to 
all the applicants, specifically, arbitrarily and erroneously 
refusing to impose any condition respecting the proposed 
initial contract prices. 

The proposed prices (24.05¢) for Louisiana sales were 
said to be justified because respondent claimed to have 
‘heretofore certificated sales of natural gas in Louisiana 
at prices as high as” the proposed prices. In this, it was 
factually in error. The majority also noted that ‘‘No party 
to this proceeding has recommended the imposition of a 
rate condition for these sales, or objected to the certification 
of these sales because of the price.”’ In this, it was sophis- 
tically correct—respondent having done everything in its 
power to withhold ‘‘party”’ status from the only participant 
prompted and prepared to do so. 

The proposed price (20¢) for Texas was found (on the 
basis of unrelated interstate, a smattering of intrastate 
and other proposed, but as yet uncertificated, sales) to be 
the “‘current competitive price level’’, though concededly 
higher than any other ‘‘jurisdictional’’ sales (the great 
majority) in the area and concededly bound to cause ‘‘trig- 
gering of first-party favored nations clauses in existing 
Trunkline purchase contracts”. Inter alia, respondent, cit- 
ing and misconstruing United Gas Pipe Line Co. v. Mobile, 
350 U. S. 332, indicated that it entertained grave doubts 
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of the propriety of its exercise of its statutory prerogative 
to condition the initial price in ‘‘contracts which have been 
freely negotiated between willing sellers and buyers in a 
competitive market.’’ 

A true copy of Opinion No. 321 and order dated May 22, 
1959, together with the opinions of Commissioner Connole, 
dissenting in part and concurring in part, and Commis- 
sioner Kline, concurring in part and dissenting in part, are 
annexed hereto as Exhibit I. This is the principal deter- 
mination here subject to review. 


(k) Petitioner’s renewal of application to inter- 
vene and application for rehearing. 


On June 22, 1959, petitioner filed a ‘‘Renewal of Appli- 
cation to Intervene and Application for Rehearing of 
Opinion and Order No. 321’’, dated June 19, 1959, a copy 
of which is annexed hereto as Exhibit J. Therein, petitioner 
(1) reiterated that respondent’s practice of relying on 
sales by other producers to other pipelines as important, 


if not decisive, considerations in favor of unconditional 
certifications of pending proposed producer-pipeline sales 
—a practice no better exemplified than by Opinion No. 321 
itself—established petitioner’s direct and immediate inter- 
est in the outcome of the proceeding and required peti- 
tioner’s admittance as a party-intervenor, and (2) urged, 
assuming acknowledgment of petitioner’s party-intervenor 
status, that respondent rescind, as unsupported by the evi- 
dence and inconsistent with Section 7 of the Natural Gas 
Act, its finding that the producer sales to Trunkline are 
required by public convenience and necessity at the con- 
tractually fixed initial price levels. Reopening of the pro- 
ceeding for taking of further evidence was not urged, and 
was not required, for that determination. 

On the same date, June 22, 1959, Atlantic Refining Co. v. 
P.S.C., 360 U. S. 378 (CATCO) was decided. 
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(1) Respondent’s ‘‘rejection” of petitioner’s appli- 
cations for intervention and rehearing. 

On July 22, 1959, respondent issued an order ‘‘reject- 
ing’? petitioner’s renewed application for intervention and 
application for rehearing. Commissioner Connole again. 
dissented in a separate statement. Respondent asserted 
that its order of March 26, 1959 was ‘‘determinative’’ of 
petitioner’s lack of status as a party and, consequently, 
petitioner had no ‘‘standing”’ to apply for rehearing. A 
true copy of the order of July 22, 1959, together with 
Commissioner Connole’s dissenting statement, is annexed 
hereto as Exhibit K. 


IV. 
Grounds Upon Which Relief Is Sought. 


Respondent’s orders of November 14, 1958, January 30, 
1959 and March 26, 1959, denying petitioner’s intervention 
and rejecting petitioner’s offer of proof in support of its 


interest in intervention, the final order of May 22, 1959, 
issuing certificates of public convenience and necessity, and 
the order of July 22, 1959, rejecting petitioner’s renewed 
application for intervention and application for rehearing, 
are contrary to law, arbitrary and capricious in the follow- 
ing respects: 


1. Petitioner was entitled to intervene as of right; 
respondent’s orders denying intervention were con- 
trary to law and the respondent’s own rules and, there- 
fore, illegal, arbitrary and capricious. 


A. Under Section 15(a) of the Natural Gas Act and 
Sections 1.37(f) and 1.8(a)(1) of respondent’s Rules of 
Practice and Procedure, petitioner—a state regulatory 
commission—was entitled to intervene in respondent’s 
proceedings as of right simply by filing its Notice of Inter- 
vention. Section 1.8(a)(1) requires no specification of the 
grounds of interest nor even specific designation of the 
filing commission as an ‘‘interested”’ one. The filing of a 
Notice of Intervention, without more, establishes that the 
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filing commission is ‘‘interested’’ (see Section 15(a) of the 
Act and Section 1.37 (f) of respondent’s rules). 


B. Under Section 1.8(b)(2) of respondent’s Rules of 
Practice and Procedure, petitioner should have been per- 
mitted to intervene (a) upon the submission of specific 
grounds of interest (by its application of December 8, 1958, 
Exhibit C) or (b) at the very least, upon submission of 
documentary record proof substantiating such grounds of 
interest (by its application of March 2, 1959, Exhibit F). 

In its application of December 8, 1958, petitioner set 
forth, among other things, four grounds, in support of its 
right to intervene, which established an interest requiring 
respondent to permit petitioner’s intervention pursuant 
to Section 1.8(b)(2). In its application of March 2, 1959, 
petitioner tendered an offer of proof and submitted evi- 
dence, quoting directly from and by reference to the Com- 
mission’s own records, substantiating the stated grounds 
of its interest. The form of offer and content thereof 
were proper and complied with respondent’s order of 
January 30, 1959; nothing therein contained required peti- 
tioner to offer such proof in the form of testimony at the 
hearing before the examiner. Respondent was required 
to permit intervention upon the submission to it of such 
evidence. 


C. Petitioner will suffer direct and immediate injury 
and will be seriously aggrieved by respondent’s order of 
May 22, 1959 (Exhibit I), issuing certificates of public 
convenience and necessity to the producer-applicants at the 
contractually-fixed initial prices.* Petitioner’s offer of 


* As predicted, the instant Trunkline purchases have since been 
cited by the Commission in justification for other subsequent, high- 
price certifications of sales in the area to pipelines supplying New 
York. E£.g., In the Matters of Superior Oil Company, et al., Docket 
Nos. G-16380 et al., order issued August 10, 1959. 

As the instant ‘determination made inevitable, Trunkline has 
filed (August 31, 1959) for a rate increase of $9,580,000 annually, 
with a promise of more to come when the “triggering”? of its other 
contracts take place. 

The ‘‘price redetermination’’ clause impact of these sales and 
of this triggering upon New York-serving pipelines is yet to come 
but will also inevitably be felt—drastically. 
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proof (Exhibit F) amply demonstrates the nature and 
extent of the aggrievement. Such direct and immediate 
injury required respondent to permit petitioner’s inter- 
vention as a party to the proceeding as of right. 


2. Respondent’s final order and determination of 
May 22, 1959 was contrary to law, arbitrary and 
capricious. 

Denial of intervention as a party to a proceeding to 
one who has a right to be a party infects and nullifies the 
entire proceeding. Rejection of petitioner’s application 
for rehearing (Exhibit K) merely compounded the error. 
Consequently, because of respondent’s unlawful denial of 
petitioner’s right to intervene, the final order and deter- 
mination of May 22, 1959, based on such infected proceed- 
ing, is contrary to law, arbitrary and capricious. 


3. Respondent’s final order and determination of 
May 22, 1959 were not supported by substantial evi- 
dence, and were not in conformity with the require- 
ments laid down in Atlantic Refining Co., et al, v. 
P. S.C. of N. Y., 360 U. S. 378 (June 22, 1959). 


In the face of the obvious fact that the proposed initial 
prices in the instant contracts would set a new high price 
plateau in the Railroad District No. 3 area of Texas and 
in Louisiana, the record before the respondent was barren 
of any evidence to support a finding that the proposed sales 
at such price levels were required by public convenience 
and necessity. Respondent’s purported discovery of a 
‘prevailing price level’’, more or less equivalent to the 
proposed contract prices, was based on irrelevant and non- 
comparable sales, none of which were proper and valid as 
criteria. Respondent’s findings and order were incon- 
sistent with the purposes of Section 7 of the Natural Gas 
Act and respondent’s regulatory obligations thereunder, 
as recently clarified for it by the United States Supreme 
Court in Atlantic Refining Co., et al. v. P. S.C. of N. Y., 
360 U. S. 378, on June 22, 1959. 
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V.. 
Relief Prayed. 


Petitioner prays: 


1. That a certified copy hereof be forthwith served 
according to law upon a member of the Federal Power 
Commission and that the Federal Power Commission be 
required, in conformity with law, to certify to and file with 
this Court a transcript of the record in its proceeding 
entitled ‘‘In the Matters of Trunkline Gas Company, et al., 
Docket Nos. G-15395, et al.,’? wherein the orders complained 
of were entered. 


2. That said proceedings and the orders issued therein 
on November 14, 1958, January 30, 1959, March 26, 1959, 
May 22, 1959 and July 22, 1959 be reviewed by this Court; 
that said orders be set aside, vacated and annulled in their 
entirety ; and the proceedings be remanded to the respondent 
Federal Power Commission for further action in accordance 
with the law. 


3. That this Court exercise its jurisdiction and grant 
to petitioner such other and further relief in the premises 
as the rights and equities of the cause may require and as 
may seem just and reasonable to this Court. 


Dated: September 14, 1959. 
| Respectfully submitted, 


Leen dient Kenr H. Brown, 
0 


ansel to the Public Service Commission of the 


p. hed 5 Saantny State of New York, 
Office and Post Office Address, 
5 tare 5 heal jae ks 55 Elk Street, 
“3 Albany 1, New York. 


O srk, 
Uacaoass Iter ae 


aa M. Sucnow, 
Martin L. Bane, 
Of Counsel. 
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Srave or New Yorr : 
County or New Yorr eee 


Kent H. Brown, being first duly sworn, deposes and 
says that he is Counsel to the Public Service Commission 
of the State of New York, the petitioner herein; that he is 
conversant with the matters set forth in the foregoing peti- 
tion for review; that he has read the said petition for review 
and that the statements of fact contained therein are true 
and correct. 


/s/ Kent H. Brown. 


Sworn to before me this 14th 
day of September, 1959. 


Marcarer W. RalcHERT 
Notary Public, State of New York 
No. 41-3197400 Queens County 
Term Expires March 30, 1961 
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EXHIBIT A. 


Unirep Srares or AMERICA 
FEDERAL POWER COMMISSION 


In toe Marrers 
of 
TRUuNELINE Gas Company Docket No. G-15394 
Paw American Perroreum Corporation ff Docket No. G-15438 
Puuurs Perroteum Company Docket No. G-15471 
Pures Perropeum Company Docket No. G-15472 
Union Om Company or Cauirornius Docket No. G-15485 
Uysion Om Company or Catrrornua Docket No. G-15486 
Union Om Company or Carirornis Docket No. G-15487 
Micuiean Gas Storage Company Docket No. G-15827 
Tue Superior Om Company Docket No. G-16147 
Nicxros Om & Gas Company Docket No. G-16222 
TwewaTer Om Company Docket No. G-16267 


Pan American Perroteum Corporation | Docket No. G-16501 
Paw American Pergotzum Corporation | Docket No. G-16502 


Notice of Intervention. 


The Public Service Commission of the State of New 
York, a regulatory body of the State of New York having 
jurisdiction to regulate rates and charges for the sale of 
natural gas within said State, hereby gives notice that it 
intervenes in these proceedings. 


Dated: Albany, New York 
October 31, 1958 


Pustic Service Commission oF THE 
Strate or New Yorx 


By /s/ Keznr H. Brown 


Kent H. Brown 
Counsel 

55 Elk Street 
Albany, New York 
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EXHIBIT B. 


Unrrep States or AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuyxenpat1, Chairman; 
Frepericx Srvecx, WoiuMm R. Connotz, AzrHuE 
Kure and Joun B. Hussey. 


In toe Marrer 
of 
TruNKLINE Gas Company Docket No. G-15394 
Paw American Perroteum Corporation ff Docket No. G-15438 
Puanirs Perroteum Company Docket No. G-15471 
Pumurs Perroteum Company Docket No. G-15472 
Union Om Company or CaLironnia Docket No. G-15485 
Union Om Company or CaLirornia Docket No. G-15486 
Union On Company or CaLiroRNiIsa Docket No. G-15487 
Micuiean Gas Sronace Company Docket No. G-15827 
Tur Surzrion Om Company Docket No. G-16147 
Nicxios Om & Gas Company Docket No. G-16222 
TrmewaTer Or Company Docket No. G-16267 
Pan American Petroteum Corporation | Docket No. G-16501 
Paw American Petrot—eum Corporation | Docket No. G-16502 


Order Denying Intervention. 
(Issued November 14, 1958) 


The Public Service Commission of the State of New 
York (Petitioner) filed a notice of intervention in the 
above-entitled consolidated proceedings on November 3, 
1958, pursuant to Section 1.8 of the Commission’s Rules of 
Practice and Procedure. 

Examination of the applications filed herein by the 
above-named applicants reveals that the natural gas pro- 
posed to be sold, transported and delivered for resale will 
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not be transported, resold or consumed within the State 
of New York, and that none of said applicants presently 
own or operate natural gas facilities within said State. 


Taz Commission Firxps: 


Good and sufficient cause has not been shown that par- 
ticipation by the Public Service Commission of the State 
of New York in this consolidated proceeding may be in the 
public interest, and, therefore, its notice of intervention 
should be denied as hereinafter ordered. 


Tur Commission ORDERS: 


The aforesaid notice of intervention be and the same 
hereby is denied. 


By the Commission. Commissioner Connole dis- 
senting. 


JosepH H. Gurrime, 


Josepa H. Goreme, 
Secretary. 
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EXHIBIT C. 


BEFORE THE 
FEDERAL POWER COMMISSION 


Before Commissioners: Jznome K. KuyKenpaLL, Chairman; 
Frepesick Srvzcx, Wa1am R. Cornorz, ArTHUR 
Kure and Joun B. Hussey. 


ry 


In THe Marrer 
of 
TRUNKLINE Gas ComPANY Docket No. G-15394 
Pan American Perroteum Corporation ff Docket No. G-15438 
Punmirs Perroveum Company Docket No. G-15471 
Panis Perropeum Company Docket No. G-15472 
Union Or Company or CaLirorNIa Docket No. G-15485 
Untow Or Company oF CaLiFrorNIA Docket No. G-15486 
Untow Om Company or CaLrFrorNIA Docket No. G-15487 
Micuican Gas Sroracz Company Docket No. G-15827 
Tur Superior Om Company Docket No. G-16147 
Nicxxos Om & Gas Company Docket No. G-16222 
Timewater Om Company Docket No. G-16267 
Paw American Perroteum Corporation | Docket No. G-16501 
Paw American Pzrroveum Corporation | Docket No. G-16502 


Application for Reconsideration of a Purported Order 
Bearing the Date of Issuance, November 14, 1958. 


The New York Public Service Commission respectfully 
requests the Federal Power Commission (1) to reconsider 
and rescind an ‘‘Order Denying Intervention’’ bearing the 
title of the above matters and the date of issuance Novem- 
ber 14, 1958, which purports to deny the New York Commis- 
sion the right to participate as an intervener in the above 
entitled proceeding; (2) to direct the applicants herein to 
serve the New York Commission with copies of their exhib- 
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its marked for identification at the hearings of November 
17-20, 1958; and (3) to suspend further hearings in this pro- 
ceeding until a reasonable time after the instant application 
has been granted, in order to afford the New York Commis- 
sion a fair and reasonable opportunity to study the evidence 
heretofore offered by the applicants. 

On November 3, 1958, the New York Commission duly 
filed a timely Notice of Intervention herein, in accordance 
with the provisions of Section 1.8(a) (1) and 1.37(f) of the 
Commission’s Rules of Practice and Procedure. Without 
prior warning or notice, at 9:30 A.M. on Monday, November 
17, 1958 (the hearing date scheduled by the Commission’s 
order of October 15, 1958), an attorney for the New York 
Commission, who had travelled to Washington to partici- 
pate in this proceeding, was informally advised by Staff 
Counsel that an order ‘‘denying its intervention’’ had been 
issued late the preceding Friday afternoon. Although a 
document purporting to be a copy of this order is obtainable 
on request at the Commission’s office, no such order has 
ever been served upon the New York Commission in any 
manner prescribed by Section 1.17(a) of the Commission’s 
Rules of Practice and Procedure. Consequently, apart from 
questions as to its substantive validity, even the legal 
status of the order complained of is subject to considerable 
uncertainty. 

Nevertheless, in reliance upon the purported order, the 
Presiding Examiner (although courteously permitting its 
attorney to make a few remarks on the subject of the 
exclusion) refused to permit the New York Commission to 
enter an appearance in this proceeding or to complete its 
statement regarding its interest, position or basis for inter- 
vention. 

We respectfully request, therefore, that the instant 
application be treated as one for rescission of the purported 
order of November 14, 1958, or for reversal of the New York 
Commission’s exclusion from this proceeding, regardless of 
the basis, if any, upon which such exclusion is claimed to 
rest. 
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Tur Porporrep “Orpen Duxyine Intervention’? Uniaw- 
Fuuty Depsives tHE New York Cownassion or Due 
Process «np 1s THEREFORE InvaLp. 


The New York Commission pursued exactly the same 
course, in intervening in this proceeding, as it has employed, 
without question or objection by the Commission, in the 
countless other proceedings in which it has participated 
since the early years of this decade. The Notice of Inter- 
vention filed herein, a word for word duplicate of those filed 
in innumerable other proceedings, states: 


“The Public Service Commission of the State of 
New York, a regulatory body of the State of New 
York having jurisdiction to regulate rates and 
charges for the sale of natural gas within said State, 
hereby gives notice that it intervenes in these pro- 
ceedings.”’ 


There has never been any suggestion, either formerly or in 
the present instance, that this Notice of Intervention is 


defective or fails in any way to comply with the regulations 
of the Commission. 

It is, however, readily apparent that this form of notice 
does not provide for, or contain, a statement as to the 
nature of the New York Commission’s interest in the pro- 
ceeding in which it is filed. Opportunity to make such a 
statement has, in the past, uniformly been afforded after 
intervention and during the course of the proceeding. In 
the present proceeding, however, the New York Commission 
has not stated, and has not been given an opportunity to 
state to the Commission one word to explain the basis for its 
intervention or the nature of its interest. The Federal 
Power Commission has acted without the slightest knowl- 
edge or information of what that interest might be. 

It did not request amplification of the Notice of Inter- 
vention. It did not find that the Notice of Intervention, 
sanctioned by long usage and long acceptance, was 
improper or inadequate. It simply undertook to rule 
on the intervention on the basis of its own unwarranted 
assumptions, and without knowing, or even attempting 
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to learn, the proposed intervener’s actual reasons for 
wishing to participate in the proceeding. 

We respectfully submit that such precipitous action, 
and the order in which it is embodied, are absolutely 
without precedent, constitute a patent and serious viola- 
tion of the most fundamental concepts of due process, 
and are, therefore, completely improper and unlawful. 


Tae Purrorrep Orper or Novemser 14, 1958 Exronrously 
Treatep THE New York Commission 4s A PETITIONER 
For INTERVENTION RaTHER THAN AN INTERVENER AS 
or Ricut, Bere an Inverestep Srare Commission. 


The Commission’s rules provide for two types of 
intervention under Section 1.8. Subdivision (a) thereof 
provides for intervention ‘‘by the filing of a Notice of 
Intervention by a State Commission . . . having jurisdic- 
tion to regulate rates and charges for the sale Ole acs 
natural gas . . . to consumers within the intervening 
state... ’? Subdivision (b) on the other hand, provides 
for the filing of Petitions for Intervention by persons 
claiming other rights or interests of various types. Sub- 
division (a) compliments Rule 1.37(f) which specifically 
provides that ‘“‘any interested State Commission may, as 
a matter of right, intervene in any proceeding before the 
Federal Power Commission as provided in Section 1.8.” 
Both Rules (1.8(a) and 1.37(f)) implement Section 15(a) 
of the Natural Gas Act which clearly differentiates between 
‘Cany interested . . . State Commission’’ on the one hand, 
and ‘‘any other person whose participation in the pro- 
ceeding may be in the public interest”’ on the other. 

In the purported order of November 14, 1958 the Com- 
mission referred to the New York Commission as ‘‘(Peti- 
tioner)’? and made the finding that ‘‘good and sufficient 
cause has not been shown that participation by the Public 
Service Commission of the State of New York in this con- 
solidated proceeding may be in the public interest ... .” 
It would appear, therefore, that although the document 
filed by the New York Commission was unmistakably a 
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Notice of Intervention, the Commission has (1) improperly 
treated the New York Commission as a ‘‘petitioner’’ under 
subdivision (b) of Rule 1.8 and (2) improperly (and, as 
it happens, incorrectly) assumed that its intervention was 
filed pursuant to paragraph (3) under subdivision (b). 

The second error is not surprising in view of the fact 
that the Commission was, and is, totally ignorant of the 
New York Commission’s actual basis for intervention. To 
correct the record, however, our intervention had nothing 
whatever to do with paragraph (3) of Rule 1.8(b) and we 
claim no rights thereunder. 

Both errors indicate, however, that the Commission has 
fundamentally misapprehended the nature of the interven- 
tion sought to be made and improperly obscured the clear- 
cut distinction made by Rule 1.8, pursuant to statute, 
between Notices of Intervention and Petitions to Intervene. 
Any question regarding the status of the New York Com- 
mission as an intervener must, under the statute and the 
applicable rules, ultimately be resolved in the light of 
whether the New York Commission is an ‘‘interested State 
Commission’’. There was no basis for regarding the inter- 
vention filed here as one under Rule 1.8(b) and no reason 
whatever for assuming it pertained to paragraph (3) there- 
under. These important distinctions were not observed in 
the order complained of. It follows, therefore, that the 
order proceeded upon erroneous bases. 


Tue New Yore Commission Has Surricrent Inreresr ov 
THE Issves Herern TO Warrant Its INTERVENTION, AS OF 
Rieut, Unver Rozezs 1.37(f), 1.8(a) anp 1.8(b) (2). 


It is our position that the order of exclusion must be 
rescinded on either or both of the grounds stated above, 
and that we are not required at this juncture and as part of 
the instant application, to state the reasons for our inter- 
vention. State Commission interveners are not subject to 
that requirement under Rule 1.8(a). No one has requested 
such a statement or exhibited the slightest interest in learn- 
ing the actual basis for our intervention. The order of 
exclusion was not based upon the absence of such a 
statement. 
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Moreover, we would oppose emphatically any notion 
that an exclusion order, invalid when issued, could be subse- 
quently validated by reference to events or statements made 
after its issuance. In that connection we hereby serve notice 
that we will strenuously object to a reaffirmance of the 
order complained of which relies, in any way, upon state- 
ments hereinafter contained. 

We do, however, wish to preserve in this proceeding as 
complete a record as it is in our power to make. For that 
reason, we herein set forth the facts which establish that 
the New York Commission is entitled to intervene in this 
proceeding, as of right, under the provisions of Rules 
1.37(£), 1.8(a) and (b)(2). 

Applications in this proceeding involve proposals by the 
producer-applicants to sell gas to Trunkline at 20¢ per 
Mef in Texas R. R. District No. 3 and 24.05° per Mef in and 
offshore Cameron and Vermilion Parishes, Louisiana. 
These prices, if certificated, would establish new high price 
plateaus in two areas. At present the highest certificated 
price in RB. R. District No. 3 is 18¢ per Mef and in Cameron 
and Vermilion Parishes (onshore) 23.55¢* per Mcf—with 
the propriety of the latter price not immune from Court 
review, along with the propriety of the 24.05¢* per Mef 
price thus far certificated only for the allegedly (but never 
demonstrated) more expensive-to-produce offshore areas 
adjacent to Cameron and Vermilion Parishes. 

Both the Texas and Louisiana areas involved here are 
important buying areas for Texas Eastern Transmission 
Corporation, Transcontinental Gas Pipe Line Corporation, 
and Tennessee Gas Transmission Corporation, the three 
pipelines serving New York State. The highest price paid 
by any of these companies for gas presently being delivered 
is approximately 14%4¢ in Texas and 18¢ in Louisiana. 
Certification of the proposed sales at the contract prices 
would have the following consequences for these pipelines 
and, through them, for ultimate gas consumers in New York. 


© AN] prices include latest Louisiana taxes. 
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I. Any certification at a new high price immediately 
drives the price of uncommitted reserves in the area up to 
the certificated level, with the result that pipelines already 
purchasing im the area must forego acquiring new reserves 
or submit to equivalent prices not only for additional 
acquisitions but also, through the triggering of favored 
nations elauses in existing contracts, for gas previously 
committed to their use.* Certification of the proposed 
sales at the contract prices will automatically prevent New 
York-serving pipelines from contracting for additional 
supplies at prices lower than those authorized herein. Thus, 
at the bargaining table level, and even before the initiation 
of the certifieation procedure, New York-serving pipelines 
and those interested in their prices will be “bound” by 
certificates issued in this proceeding. 


2. According to present Commission criteria, a deter- 
minative factor in favor of certification at a particular 
proposed price is that that price does not exceed the cur- 
rently established high price plateau in the area. Thus, in 
any future certificate proceeding involving proposed sales 
at equivalent prices to a New York-serving pipeline (and it. 
is readily apparent from the preceding paragraph that any 
future sales would be at least at equivalent prices), the 
New York Commission will be met with the contention that 
the certificates issued in this proceeding justify issuance 
of similar certificates for purchases by our pipelines. 
Although we strenuously maintain that the criteria and 
standards of comparison employed by the Commission are 
improper and unlawful under the Natural Gas Act, we are, 
at present, helpless to minimize their adverse effects upon 
us. So long as they prevail, the New York Commission, in 
practical effect, will be ‘‘bound”’, in certificate proceedings 
involving its three pipelines, by determinations reached in 
other certificate proceedings in which they are not. directly 
involved. Due process requires that the New York Com- 
mission be permitted to intervene in proceedings of the 
latter type. 


ix ee Be: Texaco Seaboard, Inc., Opinian No. 315, September 
4, . 
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3. It has been represented, on numerous occasions, that 
even if the New York Commission is successful in its 
endeavor to bring about a reduction in the high prices New 
York-serving pipelines are currently contracting to pay for 
new gas supplies, the achievement of that end will be futile 
because the gas will immediately flee to pipelines which are 
authorized to pay higher prices. Representations of this 
nature are entitled to serious consideration ; not, we hasten 
to add, as persuasive factors under the Natural Gas Act in 
support of high price certifications, but as convincing evi- 
dence that denial of the New York Commission’s right to 
intervene and participate in a certificate proceeding like the 
instant one, involving proposals for high price sales to 
another pipeline, will seriously prejudice, impair and under- 
mine effective preservation of its rights and interests in 
pending (as well as future) proceedings involving New 
York-serving pipelines. 


4. Tennessee and Texas Hastern have redetermination 
clauses in their present contracts which will be affected by 
these sales, if certificated at the proposed prices, regardless 
of whether they make additional purchases in the areas or 
not. The Commission has before it, at the very moment, par- 
ticularly graphic and spectacular illustrations of the impact 
on Tennessee, and the consuming public served through 
Tennessee, of previous high price certifications of sales to 
other pipelines. 

Without having made a single major purchase of gas 
in B. RB. District No. 3 in the last four years, Tennessee 
nevertheless now faces a $2,500,000 redetermination-clause- 
inspired annual increase in its cost of gas purchased there.® 
In the Cameron and Vermilion Parishes area, rate filings 
would double Tennessee’s average cost of gas and cost 
Tennessee an additional $7,000,000 annually.* Tennessee, 
in its turn, has filed rate schedules intended to recover these 
increased costs from its customers.** Thus, within the max- 


* We have been unable, at the present time, to ascertain the 
docket numbers of these filings. 


© November 14, 1958. 
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imum period of five months, distributing companies in New 
York and their customers will be footing an increased gas 
bill directly attributable to previous high price certifica- 
tions, despite the fact that not one foot of the gas covered by 
those certifications was ‘‘transported, resold or consumed 
within the State of New York.’’ Nor can disposition of all 
these proceedings offer permanent relief. By that date (if 
not sooner) redetermination clause increases engendered by 
the present proposed certifications will bring the inexorable 
circle right back to the same starting place. Denial of 
intervention here, at the source of the problem, automati- 
cally sentences New York consumers to perpetual rounds of 
similarly generated rate increases, for which the statutory 
suspension and refund provisions afford no real remedy. 

The New York Commission’s theoretical right to press 
its interests in other, subsequent proceedings does not affect 
its standing to intervene in the present one. In the several 
ways described above, it will be ‘“‘bound’’, in every practical 
sense, by the determination reached here. Its interests are 
inadequately represented by the present parties. The 
producer-applicants have not offered, and have made it 
perfectly clear they do not intend offering, evidence in 
justification of their proposed prices. The indicated inter- 
ests of the other parties (with the possible exception of 
Staff Counsel, who is precluded from appealing an adverse 
ruling) are such as to eliminate the possibility of requests 
that the certificates of public convenience and necessity 
here be limited to, or conditioned upon, price provisions 
consistent with the public interest. Under these circum- 
stances the New York Commission is entitled to intervene, 
as of right, under the applicable rules, 1.8(a) and 1.8(b) (2), 
and judicial decisions, Textile Workers’ Union of America 
v. Allendale Co., C. A. D. C. 1955, 226 F. 2d 765, 767-8. 


Concvston. 


For the foregoing reasons, an ‘‘Order Denying Inter- 
vention’’ dated November 14, 1958 and presumably issued, 
or intended to be issued in this proceeding, should be 
rescinded. In the alternative, the exclusion of the New 
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York Commission, regardless of the claimed basis therefor, 
if any, should be reversed. We further respectfully request 
than an order be entered acknowledging the New York Com- 
mission’s intervention in this proceeding and granting the 
other and further relief herein requested. 


Dated: December 5, 1958 


Respectfully submitted, 


Pusuic Service Commission or tHE Srare or New Yorz, 


By /s/ Kenr H. Brown, 


Kenr H. Brown, 
Counsel, 
55 Elk Street, 
Albany 1, New York. 


Baznaza M. Sucuow, 
Of Counsel. 


State or New York 
County or New York 


Bazzaza M. Sucnow, being duly sworn, deposes and says 
she is Assistant Counsel to the Public Service Commission 
of the State of New York; that she has prepared and is 
authorized to execute and file the foregoing application for 
rehearing; that she knows the contents thereof; and that 
all statements and matters set forth therein are true and 
correct to the best of her knowledge, information and belief. 


/3/ Baxrsara M. Sucnow. 


Subscribed and sworn to before me 
this 5th day of December, 1958. 


No. 41-3197400—Queens Co. 
Term Expires March 30, 1959 
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EXHIBIT D. 


Untrep Strares or AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. KuyKenpaww, Chairman; 
Freperick Sturck, Wiu1aM R. Connoz 
and Arravr Kuxvez. 


In THE Martrers 


of 
TRUNELINE Gas ComMPANY Docket No. G-15394 
Paw American Perroreum CorRporRaTION ff Docket No. G-15438 
Pumurs Perroteum Company Docket No. G-15471 
Puamirs Perroteum Company Docket No. G-15472 
Unxitox Om Company oF CaLirorNIa Docket No. G-15485 
Umsiow Om Company or CaLirorni Docket No. G-15486 
Union On Company or CaLirornia Docket No. G-15487 
Micniean Gas Srorace Company Docket No. G-15827 
Tue Superior Om Company Docket No. G-16147 
Nicxros Om & Gas Company Docket No. G-16222 
TmewaTeR Or, Company Docket No. G-16267 
Paw American Petroteum CorporaTioN [Docket No. G-16501 
Paw American PetrroLeum Corporation f Docket No. G-16502 
J. S. Micnarn, Company Docket No. G-16551 
J. S. Micrazn Docket No. G-16570 


Order Granting Reconsideration. 
(Issued January 5, 1959) 


The Public Service Commission of the State of New York 
(Public Service Commission) filed, on December 8, 1958, an 
“‘ Application for Reconsideration . . .”? in which it requests, 
inter alia, that we reconsider our denial of its intervention 
in these consolidated proceedings. On November 14, 1958, 
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we issued an order denying the intervention of said Public 
Service Commission herein. Said Commission now sets 
forth, in its application, matters which it avers show that 
its participation herein is required by the public interest. 


Tax Commission Frxps: 


The request of said Public Service Commission that the 
order denying its intervention herein be reconsidered should 
be granted. 


Tae Commission ORDEES: 


The request of the Public Service Commission of the 
State of New York that this Commission reconsider its order 
issued November 14, 1958, denying intervention herein is 
hereby granted. 


By the Commission. 
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EXHIBIT E. 


Unrrep Srarzs or AmeEnIca 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuyxenpaty, Chairman; 
¥repericx Srvurcx, Wuiiuam BR. Conworz 


Pan Amenrtcan Pereorzum Corporation 
Pamurs Perroteum Company 
Puoirrs Perroteum Company 

Usron Om Company or Garrrornia 
Usror On, Company or Catrrornia 
Umstox Ox, Compaxy or Caniroryia 
Micuiear Gas Srozace Comrary 

Ter Sorzeme On Comeaxy 

Niczzos Om & Gas Company 
Tmewater Or Company 

Paw American Perroizum Corporation 
Pan Awzatcan Perrorevm Corporation 


Docket No. G-15394 
Docket No. G-15438 
Docket No. G-15471 
Docket No. G-15472 
Docket No. G-15485 
Docket No. G-154865 
Docket No. G-15487 
Docket No. G-15827 
Docket No. G-16147 
Docket No. G-16222 
Docket No, G-16267 
Docket No. G-16501 
Docket No. G-16502 


Order Permitting Limited Participation and Denying 
intervention Pending Further Order. 


(Issned January 30, 1959) 


The Public Service Commission of the State of New York 
(Public Service Commission), on November 3, 1958, filed a 
notice of intervention in these consolidated proceedings pur- 
suant to Section 1.8 of the Commission’s Rules of Practice 
and Procedure. On November 14, 1958, after due considera- 
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tion of said notice, the Commission issued an order denying 
the intervention of the Public Service Commission. There- 
after, on December 12, 1958, the Public Service Commission 
filed an application for reconsideration of our order deny- 
ing intervention. Reconsideration was granted by order 
issued January 5, 1959. This matter is before us now on 
reconsideration. 

The notice of intervention filed by the Public Service 
Commission was as follows in its entirety: 


The Public Service Commission of the State of 
New York, a regulatory body of the State of New 
York having jurisdiction to regulate rates and 
charges for the sale of natural gas within said State, 
hereby gives notice that it intervenes in these pro- 
ceedings. 


The notice contained no allegations to show that the Public 
Service Commission is an ‘‘interested State commission’’ 
entitled to intervene as a matter of right as provided by 


Section 1.37(f£) of the Commission’s Rules. Furthermore, 
an examination of the applications for certificates filed by 
the above-named applicants in these proceedings revealed 
that the natural gas proposed to be sold, transported and 
delivered for resale will not be transported, resold or con- 
sumed within the State of New York, and that none of said 
applicants owns or operates natural gas facilities within 
said State. 

A little over a year ago, the Public Service Commission 
filed a notice of intervention in Southerm Natural Gas Com- 
pany, et al., Docket No. G-11234, et al. Its notice there 
alleged (1) that the gas proposed to be sold to and purchased 
by Southern Natural Gas Company (Southern) would not 
be resold or consumed in the State of New York; (2) that 
Southern did not sell any gas in said State either directly 
or indirectly; and (3) that the sale of that portion of the 
gas produced in St. Bernard and Plaquemines Parishes at 
the prices proposed could have serious effects upon the 
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future prices of gas in New York. In that case we denied 
intervention by an order similar to our November 14, 1958, 
order in these proceedings. On August 16, 1957, we issued 
an order in the Southern case, 18 F. P. C. 179, denying in 
part and dismissing in part the Public Service Commission’s 
application for rehearing. We there found that: 


. . . the basic premise of Petitioner that every plead- 
ing filed by a State commission and bearing a cap- 
tion of ‘‘Notice of Intervention’’ and reciting that 
it is filed pursuant to Section 1.8 (a) of the Rules, 
is in fact and in law a filing as of right regardless 
of the allegations or averments contained therein is 
80 obviously erroneous as to not warrant further 
discussion. 


We further found that the application for rehearing in that 
case presented no new questions of law or fact which had 
not already been considered in denying intervention, and 
that Petitioner was not an interested State commission 
within the meaning of Section 15(a) of the Natural Gas 
Act or Section 1.37(f) of the Rules of Practice and Pro- 
cedure. 

In the present proceedings it did not appear from either 
the allegations made by the Public Service Commission in 
its notice of intervention or from our own examination of 
the certificate applications that the Public Service Commis- 
sion had any direct or immediate interest which would 
qualify it as an interested State commission entitled to 
intervention as a matter of right. We therefore denied the 
Public Service Commission’s intervention. Denial of inter- 
vention in such a case is not only required by the Commis- 
sion’s Rules, but is required in the public interest to avoid 
unnecessary expense and delay in the conduct of proceed- 
ings before the Commission. 

The Public Service Commission in its application for 
reconsideration now seeks to establish its status as an inter- 
ested State commission which may intervene as a matter 
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of right. It alleges, énter alia, that the initial prices here 
involved, if certificated, would establish new high plateaus in 
two areas of Texas and Louisiana which are important buy- 
ing areas for the three pipelines serving New York State; 
that certification of these new high prices would immediately 
drive the price of uncommitted reserves in the areas up to 
the certificated levels, with the result that pipelines pur- 
chasing in these areas must forego acquiring new reserves 
or submit to equivalent prices, not only for additional acqui- 
sitions but also, through the triggering of favored nations 
clauses in existing contracts, for gas previously committed 
to their use; that in any future certificate proceeding involv- 
ing proposed sales at equivalent prices to a New York- 
serving pipeline, the Public Service Commission will be met 
with the contention that the certificates issued in these pro- 
ceedings justify issuance of similar certificates ; that despite 
its theoretical right to press its interests in other, subse- 
quent proceedings, it will be “bound’’ in every practical 
sense by the determination reached here; and that its inter- 
ests are inadequately represented by the present parties. 

The Public Service Commission’s application for recon- 
sideration contains sufficient allegations of interest not 
heretofore presented by its notice of intervention to enable 
us to find now that it is an interested State commission, and 
should be permitted to intervene in these proceedings.® 

We believe that the Public Service Commission’s appli- 
cation for reconsideration contains sufficient allegations of 
interest not heretofore presented by its notice of interven- 
tion that it should be permitted to participate for the 
limited purpose of making a showing, in support of its 
allegations, to establish that it has a sufficient interest and 
that its intervention will be in the public interest. 


Tre Commission ORDERS: 
(A) The Public Service Commission of New York is 
hereby permitted to participate in the above-entitled pro- 


® Entire paragraph deleted per “errata notice” of February 
2, 1959. 
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ceeding for the limited purpose and only insofar as neces- 
sary to enable it to make a showing in support of the 
allegations, made in its application for reconsideration of 
the Commission’s order issued November 14, 1958, denying 
intervention, to establish that it has a sufficient interest and 
that its intervention will be in the public interest. 


(B) Intervention by the Public Service Commission of 
New York is not permitted until further order of the Com- 
mission pursuant to motion based upon the showing made 
pursuant to paragraph (A), supra. 


By the Commission. Commissioners Connole and Stneck 
stated they would have permitted 
full intervention on the record made 
by the pleadings, but concur in this 
order to avoid denial of intervention 
by operation of law. 


Commissioner Kline dissenting. 


J. H. Goreme, 


JoserH H. Gureme, 
Secretary. 


Is ree Marres 
of 


Trunxkuine Gas Company, et al. 


January 30, 1959 


Kure, Commissioner, dissenting: 


I would deny outright and without further proceedings 
the requested intervention of the New York Public Service 
Commission. In determining whether the New York Public 
Service Commission is an ‘‘interested’’ party, we must con- 
sider many factors. These include such questions as: what 
is the nature of the alleged interest, is the interest a present 
and existing interest or a remote and speculative interest, 
is the alleged interest adequately protected and represented 
by other parties to the proceedings, will other effects of 
granting intervention be so detrimental to the public inter- 
est as to justify a denial of intervention. 

In its petition for reconsideration, the New York Public 
Service Commission bases its right to intervene on the 
ground that the prices proposed to be paid to the pro- 
ducers by the pipeline are 22¢ in Louisiana and 20¢ in 
Texas Railroad District No. 3, as compared with prices 
of 18¢ and 1414¢ respectively, paid by pipelines serving the 
New York area. It is not alleged that these prices are 
unjust or unreasonable or that they are so high as not to 
be required by the public convenience and necessity. If 
such an allegation were made, there would be two ready 
answers for it. In the first place, the New York Public 
Service Commission is not concerned with the justness and 
reasonableness of prices in Michigan or in what price is 
required by the public convenience and necessity of the 
Michigan market. In the second place, the staff of the 
Federal Power Commission and the Michigan Public Ser- 
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vice Commission and municipalities which have intervened 
in this proceeding are all concerned with this issue, and 
there will be adequate representation on this issue by 
parties now in the case. 

The first alleged ground upon which the New York 
Public Service Commission seeks to intervene is that the 
highest price currently being paid by pipelines serving 
the New York area to producers in Louisiana is 18¢ and 
to producers in Texas Railroad District No. 3 is 1444¢, and 
if certificates are granted in this proceeding, the prices to 
the New York public will be increased by reason of rede- 
termination clauses contained in the contracts of the pipe- 
lines serving the New York area. The second alleged 
ground is that certification of this project at the proposed 
prices will result in driving up the price so that pipelines 
serving the New York area must either forego acquiring 
new reserves or submit to the payment of a like price. 

The allegation that certification of the sales at the pro- 
posed prices will result in increases in the price of gas 
in New York by virtue of redetermination provisions con- 
tained in the contracts of pipelines serving the New York 
area is wholly without merit. The present filed rates of 
1414¢ in Texas and 18¢ in Louisiana may be increased only 
with the approval of this Commission after a hearing in 
which the New York Public Service Commission has a 
tight to participate and to appeal to the courts. If such 
increases under redetermination clauses are unjust and 
unreasonable, they will not be allowed. True, increased 
rates may go into effect and the New York public may be 
required to pay increased rates until the just and reason- 
able rate has been determined in a rate proceeding, but any 
amount over a just and reasonable rate will ultimately be 
refunded to the New York consumer. If the staff of the 
Commission was not obliged to spend so much time in long 
and protracted certificate proceedings listening to repeti- 
tious cross-examination by intervenors and their time 
instead devoted to rate matters, the time in which an unjus- 
tified rate increase remained in effect could be materially 
shortened. 
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In connection with the question of redetermination of 
prices, it might be observed (1) that the New York Public 
Service Commission has never objected to such clauses but 
has, in effect, consented and acquiesced to them by support- 
ing certificate applications based upon contracts containing 
such clauses, (2) that although the New York Public 
Service Commission was an intervenor in the matter of 
Transcontinental Gas Pipe Line Corporation, Docket Nos. 
G-13143, G-13169, et al., and that in those dockets the 
Consolidated Edison Company of New York sought to pur- 
chase gas in Texas Railroad District No. 3 at a price of 
1914¢ per Mef for the New York market, the New York 
Public Service Commission offered no objection to the pur- 
chase at that price even though it would have the same effect 
upon the price paid by New York consumers under the 
redetermination clauses as is contended would result here. 

The other alleged ground, namely, that the certification 
of these sales at new high prices would result either in the 
New York pipelines having to forego making further pur- 
chases or to pay a like price, is based wholly upon specula- 
tion and upon assumptions of what will occur in the future 
that are impossible of proof. It assumes contrary to every 
bit of direct evidence contained in this Commission’s files 
that if this sale is certificated at this price, the New York 
pipelines must immediately begin paying the same price 
for gas for the New York market It is based upon count- 
less other assumptions, such as assumptions that pipelines 
serving the New York area will continue to buy in Louisiana 


1953 when this 

Line Company which 

Erath Field. Despite the purchase 
this Commission in 


it is typical of the other areas here involved. 
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and Texas rather than in some other area where gas may 
be discovered, and that the supply and demand situation 
in this area will continue in the same relative status as at 
present since such factors as new discoveries of gas in the 
area might radically change the supply and hence the initial 
contract price of the gas. 

It is true that the certification of this sale at this price, 
together with the certification of other sales by this Com- 
mission and state commissions at similar prices, will doubt- 
less have some effect on the sales of other gas in the area. 
It is likewise true that the purchase of large quantities of 
pipe required for the building of this pipeline in a market 
governed by the economic laws of supply and demand will 
conceivably have some effect on the price to be paid by 
New York pipelines for pipe for their own lines in the 
future. Changes in the price of steel affect the price of 
gas to the consumer fully as much as changes in the price 
paid the producer of gas? If the New York Commission 
is permitted to intervene on the question of the price of 
gas to be paid in Louisiana by a pipeline serving the 
Michigan area, then certainly any user of steel anywhere 
in the country should likewise be permitted to intervene 
on the ground that the use of the steel in the pipe has some 
remote and speculative bearing on the price which that user 
of steel may have to pay sometime in the future. 

There are other matters which we must consider in 
determining whether sufficient interest has been shown by 
the New York Commission in this proceeding. The increas- 
ing number of parties and intervenors in certificate pro- 
ceedings has presented the Commission with a serious 
administrative problem. In almost every certificate pro- 
ceeding of any consequence, there are a score or more of 


2In Washington, D. C., a domestic consumer using gas for 
househeating purposes pays in the neighborhood of $1.40 per Mef. 
The average cost of gas paid by Tennessee Gas Transmission Com- 
pany, one of the principal suppliers of the Washington area, to 
producers is 12.8¢ per Mef. Accurate figures for the cost of steel 
for pipe used by pipeline and distributing companies are not avail- 
able but take a larger proportion of the domestic consumer’s dollar 
than does the price paid the producer for gas. 
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parties and in some cases the number exceeds one hundred.® 
The large number of parties to these proceedings has 
resulted in prolonged delays and in the proceedings becom- 
ing so complex that the entire process of certificating 
natural gas companies is becoming bogged down. In the 
present case, we have in addition to the 15 applicants, the 
Federal Power Commission staff and 16 intervenors includ- 
ing the Michigan Public Service Commission, a total of 
$2 parties. If the State of New York hasa sufficient interest 
to intervene here, then every state and municipality in 
which gas purchased in this area is, or may in the future 
be, used, every pipeline purchasing or planning to purchase 
gas in this area, and every distributing company using or 
planning to use gas purchased in this area has a right to 
intervene in this proceeding. 

In the past the Commission has consistently refused 
to grant intervention under allegations such as are made 
here. In the matter of Southern Natural Gas Company, 
Docket Nos. G-11234, et al., 18 FPC 179, the Commission 
denied intervention to the New York Public Service Com- 
mission under circumstances almost identical to those exist- 
ing in this case. Again, in the matter of Houston Texas 
Gas and Oil Corporation and Coastal Transmission Cor- 
poration, Docket Nos. G-9262, et al., 15 FPC 1570, the Com- 
mission denied eight distributing and pipeline companies 
the right to intervene. Their alleged interest in the pro- 
ceeding was substantially the same as the interest here 
alleged by the New York Public Service Commission. In 
disposing of this issue the Commission said: 


‘We recognize the desire of distribution com- 
panies throughout the United States to assure to 
themselves adequate supplies of natural gas at the 
lowest reasonable rate. Petitioners’ assertions here 
as warranting granting intervention in these pro- 
ceedings, however, presuppose, inter alia, complete 


3 In the last certificate case in which we granted oral argument, 
American Louisiana Pipe Line Company, et al., Docket Nos. G-2306, 
et al., there were 152 parties and 37 attorneys participated in the 
oral argument. 
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abnegation by us of our duties to regulate rates at 
which independent producers sell natural gas to 
transmission companies and failure by us to be alive 
to the protection of the public interest. 

‘Clearly, the interest asserted, based as it is 
upon assumption and conjecture regarding events 
which may never occur, is not immediate or sub- 
stantive and does not require allowance of interven- 
tion. We conclude, therefore, that, in the premises, 
such petitions do not reflect an interest which moves 
us in our discretion to allow interventions. Accord- 
ingly, these petitions to intervene will be denied.’? 


In my opinion, the public interest will better be served 
by denying the intervention of the New York Public Ser- , 
vice Commission and holding firm to a policy which will 
tend to expedite certificate proceedings rather than to open 
the floodgates and permit interventions of this kind. I 
have no doubt but that in the future we will have numerous 
interventions of this type in almost every major certifi- 
eate proceeding. 

It is probably true that the order entered here will 
ultimately result in denial of intervention by the New York 
Public Service Commission. Since the alleged grounds of 
intervention are based not upon facts but wholly remote 
and speculative conclusions which cannot be proven, I 


would deny the intervention i rt nd 
it back to the examiner to hold a hearing on this question. 


AztHur Kunz, 
Commissioner. 
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EXHIBIT F. 


BEFORE THE 
FEDERAL POWER COMMISSION 


In roe Matres 
of 
TRUNELINE Gas Company Docket No. G-15394 
Pan Amentcan PerRoLEuM CoRPoRATION ff Docket No. G-15438 
Puamurs Perropeum Company Docket No, G-15471 
Pumurs Perroreum Company Docket No. G-15472 
Uston Om Company or CaLiForNia Docket No. G-15485 
Usitox On, Company or CaLiroRNnia Docket No. G-15486 
Umsion Or Company or CaLiIrornisa Docket No. G-15487 
Micuican Gas Sroracz Company Docket No. G-15827 
Ture Superior Om Company Docket No. G-16147 
Nicrxros Om & Gas Company Docket No. G-16222 
TrwewaTer Or Company Docket No. G-16267 
Paw American Pereor—eum Corporation | Docket No. G-16501 
Paw Ammrican Perzoreum Corporation | Docket No. G-16502 


Application on Behalf of the Public Service Commission 
of the State of New York 


for 


. Reconsideration of the Order Issued January 30, 1959 
Entitled ‘“‘Order Permitting Limited Participation and 
Denying Intervention Pending Further Order’’ and 
Either Rescission or Amendment Thereof; or in the 
Alternative 

Il. Acceptance of the Offer of Proof Herein Contained and 
Tendered as in Full Compliance with Order Clause (A) 
Thereof and Immediate Entry of an Order Pursuant to 
Order Clause (B) Thereof, Acknowledging Applicant’s 
Status as a Party-Intervenor in These Proceedings. 
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SrareMENT 


L The Public Service Commission of the State of New 
York (PSC) respectfully requests the Federal Power Com- 
mission (FPC) to reconsider its “ Order Permitting Limited 
Participation and denying Intervention Pending Further 
Order’? bearing date of issuance, January 30, 1959; and 
upon such reconsideration either to rescind it, together 
with the ‘“‘Order Denying Intervention”’ of November 14, 
1958, or amend it in the respects hereinafter set forth. 


TI. In the alternative, PSC requests (1) acceptance 
of the offer of proof herein contained and tendered, in 
exercise of the ‘‘limited participation”’ privilege extended 
by order clause (A) of the January 30, 1959 order, as in 
full compliance therewith, and (2) entry of an order pur- 
suant to order clause (B) thereof acknowledging appli- 
cant’s status as a party-intervenor in these proceedings. 


BackGRounD 


By its order of October 15, 1958, the FPC scheduled 
these matters for hearing to commence on Monday, Novem- 
ber 17, 1958 at 10:00 A. M. Notices of intervention [FPC 
Rules §1.8(a)(1)] and petitions for intervention [Rules 
§1.8(a)(2)] were to be filed on or prior to November 3, 
1958. On October 31, 1958, PSC—‘‘an interested ... State 
commission’? (Nat. Gas Act, §15(a)—duly and timely filed 
its Notice of Intervention. The latter was, in form, meticu- 
lously in conformance with FPC Rules §1.8(a) (1); in con- 
tent, in haec verba the rule; and, in substance, duplicative 
of hundreds of identical notices.filed by this Commission 
in other FPC proceedings. 


The order denying intervention. Sometime in the ensu- 
ing interval, the FPC had prepared an order which inter 
alia took note of PSC’s Notice of Intervention, erroneously 
denominated it as ‘‘petitioner”’ therefor and proceeded to 
find that “good and sufficient cause has not been shown 
that participation by the Public Service Commission of the 
State of New York in this consolidated proceeding may be 
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in the public interest.’? This is the language of Rule 
§1.8(a)(2) pertaining to petitions. 

Late in the afternoon of Friday, November 14, 1958, 
the aforesaid order found its way to the FPC file rooms. 
It was not (and to this date has not yet been) served upon 
PSC as per FPC Rules §1.17(a). At 9:30 A. M. on Mon- 
day, November 17, 1958 (14 hour prior to the scheduled 
hearing) a PSC representative was orally advised of the 
existence of the order by a member of the FPC staff. Later 
—at 10:00 A. M.—by reason thereof—the presiding exam- 
iner declined to permit PSC to enter its appearance upon 
the record of the proceedings or to participate therein. 
The hearing proceeded through November 20, 1958. 


The PSC application for reconsideration and rescission. 
On December 5, 1958, PSC filed and served its ‘‘Applica- 
tion for Reconsideration of a Purported Order Bearing 
the Date of Issuance, November 14, 1958’? in which it 
requested: (1) FPC reconsideration of the order and rescis- 
sion thereof; (2) a direction to participants to serve PSC 


with copies of the exhibits marked for identification at 
the hearings November 17-20, 1958; and (3) suspension 
of further hearings for a reasonable time to permit PSC 
study thereof. 

The impropriety of FPC’s ad hoc digression from its 
duly promulgated Rules (§1.8(a)(1)) on the subject of 
State Commission participation in FPC proceedings—with- 
out notice, warning or even service of the order by which 
it was accomplished; the invalidity of that order—both 
requiring its immediate rescission—were fully and com- 
pletely demonstrated in the PSC application (pp. 1-7). 

In addition, in anticipation of an FPC request for 
demonstration of the basis of PSC’s status as an ‘‘inter- 
ested ... State commission’’—a demonstration not provided 
for or required by FPC Rules as a condition or corollary 
of State commission participation, but one reasonably 
within FPOC’s prerogative to request or require, either by 
amendment of its Rule (§1.8(a)(1)) or by order—the PSC 
application fully set forth the basis for that ‘‘interest’’ 
with unmistakable clarity (pp. 7-12). 
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The order granting reconsideration. No action by FPC 
thereon was forthcoming and the hearings reconvened on 
December 8-16, 1958. On January 5, 1959, FPC issued 
(but again failed to serve upon the PSC, until a special 
request was made therefor) an order which took note of 
PSC’s application—but only to the extent of its request 
for reconsideration and that: 


“Said Commission now sets forth, in its appli- 
cation, matters which it avers show that its partici- 
pation herein is required by the public interest.’’ 

The FPC thereupon found: ‘‘The request of said 
Public Service Commission that the order denying 
its intervention herein be reconsidered should be 
granted.”’ 


The FPC thereupon ordered: ‘‘The request of 
the Public Service Commission of the State of New 
York that this Commission reconsider its order 
issued November 14, 1958 denying intervention herein 
is hereby granted.’’ 


Tuer Instant OnpEr 


Such was the state of affairs until 5:15 P. M. on another 
Friday afternoon—January 30, 1959 (immediately prior to 
the scheduled reconvening of the hearing on February 2, 
1959). At that time the Secretary of the FPC telephoned 
from Washington to Albany to advise the Secretary of the 
PSC that another FPC order had been issued and filed in 
the proceeding, entitled ‘‘Order Permitting Limited Par- 
ticipation and Denying Intervention Pending Further 
Order’’, and that a copy was being mailed to PSC counsel 
in Albany. (It was received February 2, 1959.) 


(a) In its recitations, the order quotes PSC’s November 
3, 1958 notice of intervention; notes that it was filed pursu- 
ant to FPC’s intervention rules (§1.8(a)(1)); and then 
declares that because it contained no allegations to show 
that PSC is an ‘‘interested State commission’’, PSC was 
not thereby qualified to intervene as a matter of right under 
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FPC Rule §1.37. That rule is entitled ‘‘Cooperative pro- 
cedure with State commissions.”’ 


(b) The prefatory portion of this order also took note 
of a somewhat similar situation wherein FPC had once 
before summarily ousted PSC from participation in another 
FPC proceeding—Matter of Southern Natural Gas Com- 
pany, et al., Docket No. G-11234, et al., order of August 16, 
1957; 18 F. P. C. 179—and not been subjected to judicial 
review. [We concede the precedent but deny its validity. 
The only reason that matter was not submitted to the 
courts for rectification was the fact that one day previously 
(August 15,1957) FPC had afforded the consuming public 
a much more important avenue therefor (Order Denying 
Rehearing in CATCO. See PSC v. FPC, 257 F. 2d 717 
(3rd Cir., 1958).] 


(c) The order further recites the 4 bases, set forth in 
PSC’s application for reconsideration, demonstrating its 
‘interest’? in these proceedings. ‘There immediately 
follows a paragraph as follows: 


“The Public Service Commission’s application 
for reconsideration contains sufficient allegations of 
interest not heretofore presented by its notice of 
intervention to enable us to find now that it is an 
interested State commission, and should be permitted 
to intervene in these proceedings.’’ 


[By an ‘‘errata notice’’ issued by FPC on February 3, 
1959 that paragraph was eliminated from the order.] 


Next there appears an wholly inconsistent finding—now 
apparently the operative one—to the effect that the PSC’s 
4 specified bases of interest are adequate to permit it 
“«, .. to participate for the limited purpose of making a 
showing, in support of its allegations, to establish that it 
has a sufficient interest and that its intervention will be 
in the public interest.’’ 


(d) Order clause (A) so permits; order clause (B) 
precludes PSC intervention until further order of FPC 
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“|. . pursuant to motion based upon the showing made 
pursuant to paragraph (A), supra.”’ 


[The hearings reconvened as scheduled on February 2, 
1959 and terminated February 9, 1959. The examiner fixed 
March 2, 1959 as the date for exchange of briefs; March 
16, 1959 as the date for briefs in reply. However, these 
dates, by FPC order of February 19, 1959, have been 
changed respectively to February 26, and March 9, 1959.] 


L 


Tre onper of Janvazy 30, 1959, TOGETHER WITH THB 
ORDER OF NoveMBER 14, 1958, sHOULD BE RESCINDED. In Ev 
THEREOF, THE ORDER OF JaNvaRyY 30, 1959 SHOULD BE AMENDED 
To PERMIT PSC rNTERVENTION IN THE PROCEEDINGS. 


In our Application for Reconsideration, dated December 
5, 1958, we set forth, as bases for the immediate rescission 
of the ‘‘Order Denying Intervention’? of November 14, 
1958, the error of the F'PC in treating of our Notice of 
Intervention as a petition therefor; the confusion by the 
latter of its own rules governing (1) notices and (2) peti- 
tions; our meticulous compliance with (1) ; the impropriety 
of ad hoc deviation from that rule; and the inexcusable 
secretiveness with which it was accomplished. (PSC 
Application, pp. 1-7). We here incorporate by reference 
that portion of our application and repeat our objections. 

FPC Rule §1.8 (a) (1) simply does not require demon- 
stration by a State commission noticing its intervention 
in an FPC proceeding, of ‘‘good and sufficient cause’’ or 
demonstration that its participation ‘“‘is required by the 
public interest.”? The rule does not even require a 
denomination by the intervening State commission of itself 
as an “interested” one. State commissions having no 
other province, prerogative or function than the repre- 
sentation of the ‘‘public interest’’, such requirements 
(properly exacted from petitioners for intervention) do 
not pertain. 
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Since the instant order proceeds upon the same errone- 
ous premises, both it and the November 14, 1958 order 
should accordingly be rescinded. We respectfully so 
request. In lieu thereof, we request amendment of the 
January 30, 1959 order in the following respects: 


(1) to restore the paragraph therein contained 
on page 3, which was eliminated therefrom by the 
“errata notice’’ of February 3, 1959; 


(2) deletion of the next ensuing paragraph and 
order clauses (A) and (B); 


(3) substitution of order clauses appropriately 
designed to carry out the restored determination. 


The information and the 4 bases of PSC’s interest in 
this proceeding, set forth at pp. 7-12 of the PSC Applica- 
tion of December 5, 1958, abundantly support this alterna- 
tive request. They are based entirely upon matters within 
the knowledge of anyone at all familiar with FPC experi- 
ence in the discharge of its functions under the Natural 
Gas Act, from 1954 to date. Evidentiary support for each 
and every statement therein contained is reflected in the 
producer certificate and rate increase files of the FPC. 
No further ‘‘support”’ therefor is required. 


II. 


Iw THE aLrernative, PSC zequesrs FPC (1) acczrt- 
ANCE OF THE FOLLOWING OFFER OF PROOF, TENDERED IN EXER- 
CISE OF THE ‘‘LIMITED PARTICIPATION’’ PRIVILEGE EXTENDED 
BY ORDER CLAUSE (A), 4S IN FULL COMPLIANCE THEREWITH}; 
AND (2) ENTRY OF AN ORDER PURSUANT TO ORDER CLAUSE (B) 
ACKNOWLEDGING APPLICANT’S STATUS AS A PARTY-INTERVENOB 
IN THESE PROCEEDINGS. 


Truisms do not require proof. But we here respectfully 
refer the FPC to excerpts from its own files, records and 
memoranda wherein each indicated basis of our interest is 
supported. To avoid repetition we have selected the sup- 
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port at random. The citations are not exhaustive but are, 
we think, illustrative. We make this tender in exercise of 
the authority for <<}imited participation”’ extended by order 
clause (A) of the order of January 30, 1959, upon condition 
that it will be accepted as in full compliance therewith. We 
do not understand that order as requiring that this be done 
within a hearing room and on & stenographic transcript of 
recorded oral testimony. This is our ‘‘showing in support 
of the allegations” of our interest—the ‘‘public interes »? of 
15 million residents of the State of New York whose inter- 
est we directly represent (New York Public Service Law, 
§12) and untold millions of other natural gas consumers 
whose interests are jdentical—viz. those protected by the 
Natural Gas Act. We take it that this ‘showing’? can be 
made in any reasonable manner. 


Autecations DEMONSTRATING Inrerest or New York 
Com™MIssIoN IN THE Marrer or TRUNKLINE Gas 
Company, ET aL. anD Surport THEREFORE. 


1. The initial prices involved in Docket Nos. G-15394, 
et al. will establish a new high plateau im Texas Railroad 
District No. 3 and im the on-shore area of southern 
Louisiana. 


Reference to the Commission’s files will establish that 
the highest price at which gas has been authorized to be 
purchased in Texas Railroad District No. 3 is 18¢ per Mef 
pursuant to the certificates issued in Houston Texas Gas & 
Oil Corp., et al., Docket Nos. G-9262 and G-9960, Op. 301, 
16 F. P. 0. 118. [See also testimony of BE. Rue Thomas 
(at T. 101) in the Matter of Trunkline Gas Company, et al., 
Docket Nos. G-15394, et al.] 

Likewise, reference to the Commission’s files will estab- 
lish that the highest price authorized to be paid on-shore 
in southern Louisiana is 21.5¢ per Mef (exclusive of tax), 
pursuant to the certificates issued in Transcontinental Gas 
Pipe Line Corporation, Docket Nos. G-13143, et al., Op. 315, 
20 F. P. C. 264. 
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2. The areas in which Trunkline Gas Company pro- 
poses to purchase gas are important buying areas for the 
pipelines serving New York State. 


The recent cases before the Commission involving pur- 
chases by pipelines serving New York State, directly or 
indirectly, are ample proof of the importance of that area 
as a source of supply for them. Transcontinental Gas Pipe 
Line Corporation, Docket Nos. G-13143, et al.; Sun Oil 
Company, Docket No. G-15122; Texas Eastern Transmis- 
sion Company, Docket No. G-12446. 

In Texas Railroad District No. 3, purchases of gas are 
made by Tennessee Gas Transmission Company, Texas 
Eastern Transmission Company, Transcontinental Gas Pipe 
Line Corporation, and United Gas Pipeline Co. 


3. The certification of these new high prices will imme- 
diately drive the price of uncommitted reserves in the areas 
up to the certificated levels. 


Pipeline officials who are responsible for negotiating 


contracts for the purchase of gas reserves have repeatedly 
testified before the Commission that once a new high price 
has been established in an area, they are unable to acquire 
additional reserves of comparable quantity and quality in 
the same area at a price lower than the previous high. 


A. For example, in Seaboard Oil Company, Docket Nos. 
G-13169, e¢ al., Roger D. Stanwood, a Vice-President of 
Transcontinental in charge of gas supply, in response to a 
question asking whether he advised Transco to change its 
gas purchase policy in view of its inability to acquire addi- 
tional reserves in southern Louisiana during 1955 and 1956, 
stated as follows: 


“Yes, I did. In the winter of 1956-1957 Trans- 
continental had under consideration an expansion 
program to satisfy additional market requirements 
on its system of approximately 200 million cubic feet 
daily in the winter of 1958-59 and an additional 100- 
150 million cubic feet daily in the winter of 1959-60. 
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It was my opinion at that time that it would have 
been impossible for Transcontinental to acquire 
reserves to satisfy additional market requirements 
of this magnitude without meeting the general level 
of prices previously established by other pipe lines 
and existing at that time. Therefore in February 
1957, the management acted upon my recommenda- 
tion and authorized me to proceed to negotiate new 
gas purchase contracts at competitive levels which 
would both satisfy our anticipated additional market 
requirements in the next two years and restore our 
existing reserve inventory to a satisfactory level. 

“¢Q, What was the price level established by gas 
purchase contracts between independent producers 
and other pipe lines at the time you negotiated the 
gas purchase contracts which are the subject of this 
proceeding? A. In the offshore areas of South Loui- 
siana, Tennessee Gas Transmission Company had 
negotiated with the CATC companies in August, 
1956 for substantial volumes of gas at an initial 
price of 21.4¢ and had been permanently authorized 
by the Federal Power Commission to construct the 
necessary purchase facilities. On February 1, 1957, 
Texas Eastern Transmission Corporation entered 
into contracts with the Rayne Field producers in 
Acadia Parish at an initial price of 22.6¢ and on 
May 16, 1957, Southern Natural Gas Company 
entered into a contract in the Section 28 Field in 
St. Martin Parish at an initial price of 21.5¢. All 
of these contracts had been executed prior to the 
execution of any of the gas purchase contracts pre- 
sented in these proceedings. 

“<Q, What effect did these higher price levels 
have upon the price which you ultimately agreed 
to pay the independent producers in the contracts 
which are the subject of these proceedings. A. Since 
Transcontinental was attempting to secure substan- 
tial volumes of additional gas supply for its new 
market requirements and since producers with avail- 
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able gas supplies generally equivalent in size to the 
Rayne Field reserves and the CATC reserves were 
fully aware of these higher prices, it was obvious 
to me that Transcontinental would have to offer 
prices of this same magnitude in order to attract 
equivalent reserves. In other words, we were obliged 
to negotiate for the new gas reserves against the 
background established by these higher prices.’’ (T. 
830, 831, 832) 


B. In the recent case involving purchases of gas in 
southern Louisiana by United Gas Pipeline Company from 
Sun Oil Company, Docket Nos. G-15122 and G-15123, at an 
initial prices of 2114¢ plus 2.3¢ tax reimbursement, Mr. C. C. 
Barnett, Vice-President in charge of gas supply, testified 
as follows: 


Q. (Cross-examination by counsel for UGI). You 
indicated the negotiations which led to the signing 
of this contract consumed some four months and that 
there was very intensive negotiation with particular 
regard to price. Tell me about that. Tell me who 
made the first offer and what the steps were which 
finally led you to get to the 211% cents. A. I will 
be very brief and very simple. Sun called us and 
stated that they were about ready to sell Bell Isle. 
We knew enough about the situation to recognize 
that the Belle Isle Field was a sizeable field insofar 
as gas being sold today. Our geologists on the first 
estimate said that the field was going to be in excess 
of a quarter of a trillion, and you do not find quarter 
of a trillion foot fields very often. 

So when we talked to Sun, we told Sun that we 
were very much interested in buying this gas, and 
Sun said, that’s fine, said, we will be up to see you 
and we will get the thing worked out if we can. 

From that time we had to, United Gas Pipe Line 
Company, had to go back and analyze the situation 
in that area. And it was obvious to us that with 
two contracts or two pipeline companies paying a 
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2144¢ price, it was obvious to us that if we start out 
with anything lower than that or different from that 
we were not going to get the gas. The gas was 
extremely well located in that it was only twelve 
miles from a 26-inch and a 30-inch line through which 
we haul some 600,000,000 a day. So to us it could 
not have been in a better location. And we decided 
after we reviewed it and after talking to our geolo- 
gists, that we wanted this gas. 

I knew that from our experience it would be fool- 
ish for me to go to Sun and say, I will pay you 17 
cents for it. I knew it would be foolish for me to 
go to Sun with anything but the deal that I thought 
would buy this gas. So in reviewing the whole situa- 
tion, recognizing that Southern Natural had made 
some 25 to 30 contracts at a 214% cent price, recog- 
nizing that Transcontinental had made some 30 to 40 
contracts at a 211 cent price, we came to the reali- 
zation that if we wanted this gas, we were going to 
have to pay the 211% cent price. 

So we then went back and figured that with this 
type of reserve and with the size of it, that we needed 
it for our system. And from that we came up with 
the idea that we needed a little bit of incentive for 
Sun to sell us this gas, so we figured that we would 
make the incentive in the slightly higher tax reim- 
bursement. 

So we made a contract over to 2144 cents plus the 
tax reimbursement. 

Sun, I think, recognized that that was a good 
deal, and they might get out and beat the bushes a 
little bit longer, they might find more, but they real- 
ized, I am sure, that it was a good deal and a very 
reasonable deal, and therefore Sun said that that part 
of it sounds pretty good, now let’s get down to the 
details of the dedication, the acreage to be covered, 
the take situation, and the, what from my standpoint 
are called legal technicalities of getting the thing 
worked out. And from that time on it took us about 
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three or four months. and two visits with Sun; I 
think our representatives went down to Sun’s office 
twice, and Sun probably came to our office once, and 
we had numerous telephone calls, 

But the point that I am making is that we wanted 
this gas, we knew enough about what was going on 
- in this area to know that it would be foolish for us 
to do anything except pay this 2114 cent price if we 
‘were serious.. Now, if we had not been serious, if 
we did not want the gas, I would have told Sun that 
we like it, but we would like to pay you 17 or 18 
cents; I would not have bought the gas, but ‘at least 
I would have made them a token offer, to which they 
would have said, we are sorry, we will have to find 
another outlet. 

“*Q. That is a very helpful explanation. I think 
that is very enlightening. Let me just ask you this 
question on the subject. 

Based upon your, I guess it is almost thirteen 
years of buying gas since you got back from the 
Army now, or thereabouts, is it not true, at least at 
the present time, that anybody in your position who 
seeks to buy gas, especially reserves of this char- 
acter, has got to be prepared to pay at least as much 
as the highest price previously paid in the area? <A. 
It depends on how badly you want the gas. 

“<Q. Assuming you really want it. A. Well, if 
you really want it, you have got to pay for it. 

But why did that come about? Because there has 
been more and more demand and more and more 
pipeline companies and more and more consumers 
that want gas and more and more competition for 
the gas to take to the consumers. 

I'll give you another example. Two months ago 
another pipeline company—— 

“‘Q. This is beyond the question, but go ahead; I 
want to hear this. That is all right. A. Two months 
‘ago—three months ago, another pipeline company 
that was not in this area came into this area, and 
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they are paying 21.5 cents for all gas. We pay 21.5 
cents for a choice piece. But now another company 
is coming in and is saying that, we will pay 21.5 
cents for gas. 

“Q. What company is that? A. That is Hope 
Natural Gas Company, and they filed an application 
with this Commission, and they have some ten to 
fifteen contracts that starts out at 21.5 cents. 

Now, the reason they came in is because the con- 
sumers are placing the demand on them for more 
and more gas. For them to buy it, they have to come 
into south Louisiana to buy it. 

Now, if they had come into south Louisiana and 
offered 18% cents, they would not have bought any 
gas, which is the same conclusion we made when we 
wanted to buy the Belle Isle gas. 

“<Q, And it follows, does it not, that because they 
are putting together a new project the pressure is on 
them to pay that new high price? A. That is exactly 
right. But we still have to meet that competition and 
that pressure. I am speaking of United Gas Pipe 
Line Company when we see something we really want. 

“<Q. Well, it just seems to me that it can be simply 
stated that the new high prices do tend to establish 
new floors for prices. A. Well, I think that you are— 
you are probably correct in that. I won’t go all the 
way to it, but im about 1954 we were buying gas in 
South Louisiana at around nine to twelve cents, and 
Gulf Interstate was certificated and they were paying 
the enormous amount of 20 cents (emphasis added). 

“<Q. That is the Erath Field, is it not? A. In the 
Brath Field. 

And, of course, they bought one big package. 
There was a trillion foot field and they wanted it. 
So they paid 20 cents for it then. 

About six months or a year later, American 
Louisiana came in, and instead of paying 20 cents 
for a trillion foot field they paid 20 cents for smaller 
fields. And there can be no argument about it that 
that had brought the price up (emphasis added). 
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But we still have to keep on buying gas, and we 
are going to buy gas day in and day out. We don’t 
have any special projects to file. We know that with 
our volume going up to where we think it is going to 
be a trillion and a half feet, that’s a lot of gas, and 
you’re sucking on a lot of fields, because we have 
very few fields that could produce that much gas, 
even if you could withdraw it all in one year.’ (T. 
27-32) 


C. In the instant case, Mr. Everett Rue Thomas testified 
on behalf of Trunkline Gas Company, as follows: 


“Our efforts to buy gas in 1957 at the prices we 
were currently paying and at higher prices below the 
current competitive price level made it apparent, in 
my opinion, that it would have been futile to attempt 
to acquire the substantial gas reserves required for 
the sale to Consumers Power without meeting the 
general level or prices previously established by other 
pipe lines and existing market price at that time. 
The acquisition of relatively substantial reserves for 
purposes of augmenting system supply for present 
service also requires prices at the present competitive 
level. Indeed, we had reached the point, where, 
unless the prices we were paying were increased, we 
would not be able to continue purchasing sufficient 
reserves to maintain a supply to fulfill our existing 
system delivery commitments.’’ (T. 96, 97) 


D. At least one member of this Commission, Commis- 
sioner Connole, has reached the same conclusion as is here 
sought to be established. In his dissent to Opinion 315, 
issued in Transcontinental Gas Pipe Line Corporation, 
et al., Docket Nos. G-13143, et al., 20 F. P. C. 264, 289, he 
stated: 


‘‘Here is the real kernel of the problem. The rise 
in the general price level has been brought about 
almost entirely by initial contracts for new gas 
entering interstate commerce for the first time. In 
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many instances these new contracts are for vast new 
reserves (as here), they have an immediate effect in 
establishing new negotiation levels, and in most 

- eases they immediately trip favored nations clauses 
in already negotiated contracts containing lower 
prices. What seems to be an innocent enough con- 
tract for a big new block of gas made available for a 
fuel-hungry market all too often turns out to be the 
source of a swarm of gnawing problems that the 
Commission vainly tries to bat down for months, 
even years. 

“Every significant independent producer rate 
increase that has been before this Commission, cer- 
tainly since I have been privileged to participate in 
its deliberations, has been occasioned by filings of 
new rates contained in some other new contracts 1 


See also ‘Threshold Prices: A Practical Proposal for 
Producer Pricing’’, by Hon. William RB. Connole, Public 
Utilities Fortnightly, Vol. 63, No. 1, p. 23, January 1, 1959. 


4, In any future certificate proceeding involving pro- 
posed sales at equivalent prices to a New York-serving 
pipeline, the New York Commission will be met with the 
contention that the certificates issued im these proceedings 
justify issuance of similar certificates. 


It is clear from the opinions issued by the Commission 
that one of the criteria utilized in determining whether a 
price condition should be included in a producer certificate 
is whether the proposed price will result in increases in the 
area where the gas is being purchased, and where there are 
prices already being paid in the area in excess of the pro- 
posed price the Commission has consistently concluded 
that no harm will be done by another such certification. 


A. In Seaboard Oil Company, Operator, et al., Docket 
Nos. G-11970, et al., 19 F. P. C. 416, where a price of 19.5¢ 
per Mcf was under consideration, the Commission in Opin- 
jon 309 stated: ‘‘Not only is there a complete lack of 
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evidence that the price of 19.5¢ will result in price increases 
in the area but the evidence clearly and affirmatively. shows 
that the proposed price will have no effect on other prices 
in the area... and is substantially below a number of other 
prices in the area... Also, the only exhibit introduced 
by the staff, Exhibit No. 3, showed some prices in excess 
of 20¢ in this area which had been accepted by the Com- 
mission.’’ (pp. 418, 419) 


B. The Commission in its Opinion 315 also concluded 
that the prices proposed to be paid by Transco would not 
establish a new price plateau in the southern Louisiana 
area, 20 F. P. C. 264, 271. 


5. Lhe New York Commission’s interests are imade- 
quately represented by the present parties to the pro- 
ceeding. 


The only parties participating in this proceeding, other 
than the pipeline, producer-applicants and certain inter- 
venors representing particular, narrow interests (none of 
whom it is obvious represent the interests of the New York 
Commission) are the FPC staff and the Michigan Public 
Service Commission. While we have a high regard for the 
Commission’s staff, and appreciate its occasional endeavor 
to advance price protective theses similar to those we have 
consistently advocated, obviously the New York Commis- 
sion cannot rely upon the Commission’s staff for the protec- 
tion of its interests. It is the servant of the Commission 
and, to date at least, we can only deduce complete antipa- 
thy from that source toward our position respecting initial 
producer price certification. Furthermore, Staff cannot 
initiate review. of Commission determinations. 

With regard to the participation by the Michigan Public 
Service Commission, it need only be noted that, in his open- 
ing statement, the counsel for said Commission supported 
whole-heartedly the applications pending before the Com- 
mission in this proceeding and did not raise any issue with 
regard to the prices proposed to be paid by Trunkline. In 
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fact, said representative specifically urged that ‘‘explora- 
tion of the rate question not retard the granting of the 
certificates in this case”’ and concluded with the following: 
“JT might say, may it please the Examiner, that budgetary 
and personnel restrictions—and I am not accusing any one 
of it—will not permit us to be present throughout each day 
of the hearing.”’ 


Based upon the above, PSC hereby moves, pursuant to 
order clause (B) of the order of January 30, 1959 for an 
order (1) permitting PSC intervention in these proceed- 
ings; (2) directing service upon PSC of copies of all 
exhibits marked for identification at the completed hear- 
ings; and (3) extending time for PSC to prepare and submit 
its brief to the presiding examiner herein, to request reopen- 
ing of the proceedings, should the latter course prove nec- 
essary following examination of the transcript and exhibits, 
or to otherwise move with respect to the pending applica- 
tions. 


Dated: February 27, 1959. 
Respectfully submitted, 


Puszic SERvicE CoMMISSION OF THE 
Stare or New York, 


By /s/ Kent H. Brown, 
Kenr H. Brown, 
Counsel, 
55 Elk Street, 
Albany 1, New York. 
Baxrsara M. Sucnow, 
Lawrence M. DeVore, 
Of Counsel. 
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Scare or New Yous, ; 
County or New York, re 


Bazsara M. Sucnow, being duly sworn, deposes and says 
she is Assistant Counsel to the Public Service Commission 
of the State of New York; that she has prepared and is 
authorized to execute and file the foregoing application; 
that she knows the contents thereof; and that all statements 
and matters set forth therein are true and correct to the 
best of her knowledge, information and belief. 


/s/ Bansaza M. Sucnow, 
Barsaka M. Sucsow. 


Subscribed and sworn to before me 
this 27th day of February, 1959. 


/8/ Mancaner W. RatcHerr 


Marqarer W. RalcHEET 
Notary Public, State of New York 
No. 41-8197400—Queens Co. 
Term Expires March 30, 1959 
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EXHIBIT G. 


‘Unrrep Srares or AMEEICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. KuyKenpau1, Chairman; 
Frepenick Srvrcx, Warum BR. Connorz, 
and Artuun Kurz. 


Ty toe Marrer 


of 
TRUNELINE Gas Company Docket No. G-15394 
Pan American Petroteum Corporation ff Docket No. G-15438 
Puuurs Perroteum Company Docket No. G-15471 
Panirs Perroteum Company Docket No. G-15472 
Union Om Company oF CaLirorni’ Docket No. G-15485 
Union Om Company or CaLirognia Docket No. G-15486 
Union Om Company or CaLirornia Docket No. G-15487 
Micuican Gas Srorace Company Docket No, G-15827 
Tse Surzriorn Om Company Docket No. G-16147 
Nicxxros Om & Gas Company Docket No. G-16222 
TmewatTer Or, Company Docket No. G-16267 
Pan American PetrorEum Corporation {fj Docket No. G-16501 
Pan American Petgoreum Corporation | Docket No, G-16502 
J. S. Micnazrn Company Docket No. G-16551 
J. S. Micrarn Docket No. G-16570 


Order Denying Application for Reconsideration 
or Acceptance of Offer of Proof, and 
Denying Intervention. 


' (Issued March 26, 1959) 


On March 2, 1959, Public Service Commission of the 
State of New York (PSC) filed an application for reconsid- 
eration of this Commission’s order of January 30, 1959, 
permitting limited participation and denying intervention 
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pending further order; or, in the alternative, for acceptance 
of the offer of proof contained in said application, and 
acknowledgment of PSC’s status as a party-intervener in 
these proceedings. 

PSC first filed notice of intervention in these proceedings 
on November 3, 1958. On November 14, 1958, this Commis- 
sion issued its order denying intervention. Thereafter, on 
December 8, 1958, PSC filed an application for reconsidera- 
tion of the order denying intervention. We granted recon- 
sideration by order of January 5, 1959. 

Upon reconsideration we found that intervention had 
properly been denied, since it did not appear from either 
the allegations in PSC’s notice of intervention or from our 
own examination of the certificate applications filed in these 
proceedings that PSC had any direct or immediate interest 
which would qualify it as an interested State commission 
entitled to intervene as a matter of right under Section 
1.37(f) of the Commission’s Rules. We found that denial of 
intervention in such a case was not only required by our 
Rules, but was also required in the public interest to avoid 
unnecessary expense and delay in the conduct of proceed- 
ings before the Commission. 

In its December 8, 1958, application for reconsideration, 
PSC not only challenged this Commission’s authority to 
deny its intervention, but also sought to establish its status 
as an interested State commission and set forth at length 
its allegations of interest. We were unable to find that 
these allegations of interest were sufficient in themselves 
to entitle PSC to intervene; but we did find that PSC should 
be permitted to participate in these proceedings for the 
limited purpose of making a showing, in support of its alle- 
gations, to establish that it had a sufficient interest and 
that its intervention would be in the public interest. We 
thereupon issued our order of January 30, 1959, permitting 
such limited participation and denying intervention until 
further order of the Commission pursuant to motion based 
upon the showing made by PSC through its limited par- 
ticipation. 


G-3 


Thereafter, on February 2, 1959, the hearing in these 
proceedings reconvened, and continued through February 
9, 1959. PSC made no appearance at the hearing, and the 
record was closed without PSC exercising its right to par- 
ticipate as provided by our order of January 30, 1959. On 
March 2, 1959, PSC filed the instant application for recon- 
sideration, seeking either rescission of the order of January 
30, 1959, together with the earlier order denying interven- 
tion, or amendment of the January 30, 1959, order to grant 
intervention. In the alternative, PSC would have us accept 
the offer of proof contained in its application as complying 
with our order for limited participation; and on the basis 
of this offer of proof it would have us acknowledge its 
status as a party-intervener in these proceedings and extend 
to it the opportunity to prepare and submit a brief to the 
presiding examiner, to request reopening of the proceedings 
should this prove necessary after examination of the tran- 
script and exhibits, or to otherwise move with respect to 
the pending applications. 

Answers and objections to PSC’s application have been 
filed by Trunkline Gas Company, Pan American Petroleum 
Corporation, Phillips Petroleam Company, The Superior Oil 
Company, and Tidewater Oil Company. Each of these 
parties protests PSC’s application and requests that it be 
denied. 

PSC is here asking this Commission to reconsider the 
order which it previously issued upon reconsideration of 
its earlier order denying intervention in these proceedings. 
We know of no precedent for an application for reconsidera- 
tion of an order issued upon an application for reconsid- 
eration. There is no provision in the Natural Gas Act or 
in the Commission’s Rules for such a procedure; and PSC 
has shown no reason why we should adopt this procedure 
here. 

No new facts or principles of law have been presented 
by PSC’s instant application which were not considered by 
us in reconsidering our November 14, 1958, order denying 
intervention, and in issuing our order of January 30, 1959; 
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or which now being considered warrant any modification of 
said order of January 30, 1959. We there found that PSC’s 
notice of intervention had been properly denied for lack of 
sufficient allegations of interest; and although the allega- 
tions of interest in PSC’s application for reconsideration 
were not sufficient on their face to entitle it to intervention, 
we decided that PSC should be given an opportunity to 
further substantiate these allegations. Our order therefore 
permitted PSC to participate in these proceedings for the 
limited purpose of establishing its status as an interested 
State commission entitled to intervene. PSC, however, did 
not avail itself of this right to limited participation, and 
made no appearance at the further hearing held in these 
proceedings. PSC would now have us accept the offer of 
proof contained in its instant application as complying with 
the provision in our order for limited participation and as 
constituting the required showing of its interest. This offer 
of proof consists of nothing more than a repetition of the 
allegations which the Commission considered in its order 
of January 30, 1959, and there found to be insufficient to 
justify PSC’s intervention, together with excerpts from 
the Commission’s own files, records and memoranda cited 
in support of its interest. Clearly, this offer of proof does 
not comply with the provision for limited participation 
contained in our order of January 30, 1959. PSC’s rights 
under that order expired when it failed to appear and 
participate by presenting evidence to support its allega- 
tions and prove its interest at the reconvened hearing. In 
the absence of such participation and a showing of interest 
in compliance with our order of January 30, 1959, there is 
no basis for accepting this offer of proof or for acknowledg- 
ing PSC’s status as a party-intervener. 


Tar ComMIsSION FINDS: 


The application filed herein on March 2, 1959, by PSC 
for reconsideration of the Commission’s order of January 
30,.1959; or, in the alternative, for acceptance of the offer 
of proof contained in said application, and acknowledgment 
if PSC’s status as a party-intervener, should be denied. 


G5 


Tae CoMMISSION ORDERS: 


The application filed herein on March 2, 1959, by PSC 
for reconsideration of the Commission’s order of January 
30, 1959; or, in the alternative, for acceptance of the offer 
of proof contained in said application, and acknowledgment 
of PSC’s status as a party-intervener, is hereby denied. 


By the Commission. Commissioner Connole concurring in 
part and dissenting in part. 


J. H. Gurewez, 
Josera H. Guramwe, 
Secretary. 


Ins tHe Marress 
of 


TRun«LIvE Gas Company 

Paw Amentcan Petrorzum Corporation 
Punies Perroteum Company 
Purnirs Perroteum Company 

Ustow Om Company or CaLIFoRNIA 
Usiox Om Company or CaLirornia 
Micuican Gas Stonacz Company 

Tue Supzrior On Company 

Nicxros Om & Gas Company 
TmewatTer Or Company 

Pan American Petroteum Corporation 
Pax American PetroLeum CoRporatioN 
J. S. Micnazn Company 

J. 8. Micnazn 


Docket No. G-15394 
Docket No. G-15438 
Docket No. G-15471 
Docket No. G-15472 
Docket No. G-15485 
Docket No, G-15486 
Docket No. G-15827 
Docket No. G-16147 
Docket No. G-16222 
Docket No. G-16267 
Docket No. G-16501 
Docket No. G-16502 
Docket No. G-16551 
Docket No. G-16570 


(Issued March 26, 1959) 


Cowxorz, Commissioner concurring in part, dissenting in 
part: 


The grounds for intervention set out by Public Service 
Commission of New York in the Application here before us, 
as well as in the earlier pleadings filed in support of its 
right to participate in this proceeding, are sufficient to jus- 
tify full participation, as I indicated by my dissenting vote 
to the order issued November 14, 1958, denying intervention, 
and in my Brother Stueck’s and my separate statement to 
the order of January 30, 1959. The failure of the New York 
Commission to participate, even on the limited basis per- 
mitted, however, after having been granted the opportunity 
to do so, indicates that there would be no advantage to us 
or to the New York Commission from reopening the hearing 
in this proceeding at this tardy date. Accordingly, I concur 
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in so much of this order that denies the right to seek reopen- 
ing of the hearing. I should have permitted filing of briefs 
by Public Service Commission of New York, however, in 
time to permit that Commission to meet the Examiner’s 
briefing schedule as much as possible. 


Wuium R. Connorz, 
Commissioner. 
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Unrrep Srares or AMERICA 
FEDERAL POWER COMMISSION 


Decision. 


In roe Marrers 


of 
TrunELINE Gas Company Docket No, G-15394 
Micuican Gas Sroracz Company Docket No. G-15827 
Pan American Petroteum CorPoRATION ff Docket No. G-15438 
Pamurs Perroceum Company Docket No. G-15471 
Pumurs Perroteum Company Docket No. G-15472 
Untow Om Company or CaLiFoRNIA Docket No. G-15485 
Union Om Company or CaLiForNIa Docket No. G-15486 
Union Om Company oF CaLIFORNIA Docket No. G-15487 
Tue Superior Om Company Docket No. G-16147 


Nicxios Om anp Gas Company Docket No. G-16222 
Tmwewarer Or, Company Docket No. G-16267 
Pan American PetroLeum Corporation [fj Docket No. G-16501 
Paw American Perroteum Corporation | Docket No. G-16502 
J. S. Micnar, Company Docket No. G-16551 
J. S. Micsazn Docket No. G-16570 


Uron APPLICATIONS FOR CERTIFICATES OF 
Pustic ConvENIENCE anp Necsssiry 


(Issued April 1, 1959) 
APPEARANCES 


For Trunking Gas Company 
Harry S. Lirrman, Esquire, Washington, D. C. 
Date A. Wericut, Esquire, Washington, D. C. 
W. W. Paton, Esquire, Houston, Texas. 
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For Paw American Perrotevm CoRPORATION 
J. P. Hammonp, Esquire, Tulsa, Oklahoma. 
Joux F. Joxzs, Esquire, Tulsa, Oklahoma. 
Wu J. Grove, Esquire, Washington, D. C. 


For Union Om Company or CaLironnia 
Qrorce D. Hozntna, Jz., Esquire, Washington, D. C. 
L. A. Grssons, Esquire, Los Angeles, California. 
Paraicx G. Suutrvan, Esquire, Washington, D. C. 


For Panurs Perroveum Company 
Hurry D. Tusyer, Esquire, Bartlesville, Oklahoma. 
H. D. Hunson, Esquire, Bartlesville, Oklahoma. 
Kennera Heavy, Esquire, Bartlesville, Oklahoma. 
James G. Writs, Jz, Esquire, Bartlesville, Okla- 
homa. 

Cuantes E. McGze, Esquire, Washington, D. C. 
Francis J. Caszry, Esquire, Washington, D. C. 


For Micntcan Gas Srorace Company 
Azrnur E. Paraer, Esquire, New York, N. ¥. 
J. Pour Bazy, Esquire, New York, N. Y. 


James B. Fataxze, Esquire, Jackson, Michigan. 


For Tue Superior On. Company 
H. W. Vazner, Esquire, Houston, Texas. 
F. P. Jonzs, Jz., Esquire, Houston, Texas. 


For Nicxios Om & Gas Company 
Qexz M. Woovrm, Esquire, Houston, Texas. 
J. Evans Arrwei1, Esquire, Houston, Texas. 


For Trmwewarer Om Company 
Rozert O. Kocu, Esquire, Houston, Texas. 
Cuxpz E. Wiizeex, Esquire, Houston, Texas. 


For Barrie Creex Gas Company 
Pueze E. Gorvoy, Esquire, Alexandria, Virginia. 
Josepx W. McAvurrre, Esquire, Battle Creek, Mich- 
igan. 


For Consumers Power Company 
Azruur BE. Paumer, Esquire, New York, N. Y. 
J. Pan Bann, Esquire, New York, N. Y. 
James B. Fatanze, Esquire, Jackson, Michigan. 
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For Micuican Gas Urmairies Company 
Ricuarp J. Connoz, Esquire, Washington, D. C. 
Tromas F. Ryay, Esquire, Washington, D. C. 


For tHe Boarp or Mayor anp AtpesMEen or Macon, Trn- 
NESSEE 
Joun H. Treton, Esquire, Covington, Tennessee. 


For Inuiwois Powrr Company 
Q. P. Dorscuet, Esquire, Chicago, Dlinois. 
Roserr 8. Hunt, Esquire, Chicago, Illinois. 
Burron R. Rissman, Esquire, Chicago, Illinois. 


For Crrzens Gas Fuser Company 
Joun T. Mues, Jz., Esquire, Washington, D. C. 


For Nationa Coan Association 
Rozerr E. Lez Hatz, Esquire, Washington, D. C. 
Jezome J. McGratu, Esquire, Washington, D. C. 
Jonny A. McGzatn, Esquire, Washington, D. C. 


For Unrren Mine Worxers or AMERICA 
We ty K. Hopziys, Esquire, Washington, D. C. 


Jezome J. McGrars, Esquire, Washington, D. C. 
Jonn A. McGraru, Esquire, Washington, D. C. 


For Forts Reszarcu Councn, Inc. 
JEROME J. McGraru, Esquire, Washington, D. C. 
Joun A. McGrarz, Esquire, Washington, D. C. 


For Micmican Consotipatep Gas Company 
Cuartes V. SHannon, Esquire, Washington, D. C. 
Lovis Fiax, Esquire, Washington, D. C. 


For J. S. Micnar, Company anp J. S. Mica 
Kerra Foreman, Esquire, Houston, Texas. 


For Srare or Micuican anp Micuican Pustio SERvice 
Commission 
Roserr Drrencosxi, Esquire, Lansing, Michigan. 


For Starr or Feperan Power Commission 
Roserr L. Russerz, Esquire, Washington, D. C. 
Roserr W. Pervvs, Esquire, Washington, D. C. 
Luovp E. Dreratcz, Esquire, Washington, D. C. 
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Haz, Prestprve EXAMINER: This case originated with 
the filing of fifteen interrelated applications by ten appli- 
eants seeking certificates of public convenience and neces- 
sity, pursuant to Section 7 of the Natural Gas Act, author- 
izing (1) the expansion and extension of Trunkline Gas 
Company’s (Trunkline) existing transmission system to 
provide natural gas service to Consumers Power Company 
(Consumers) of Jackson, Michigan, (2) sales and deliv- 
eries of natural gas by eight independent producers to 
Trunkline from Texas and Louisiana fields, and (3) trans- 
portation service by Michigan Gas Storage Company 
(Storage Company) for Consumers through existing 
facilities. 

The purpose of the construction, sales and service pro- 
posed herein is to enable Trunkline to sell Consumers, 
which is not now a customer of Trunkline, up to 135,000 
Mcf daily for resale in approximately 300 communities 
served by Consumers in twenty-nine counties in the lower 
peninsula of Michigan. Consumers renders gas service 
to approximately 460,000 customers. There are about 
2,400,000 people residing in its service area. The prin- 
cipal cities served with gas by Consumers are Kalamazoo, 
Jackson, Lansing, Bay City, Saginaw, Flint and Pontiac. 

The 135,000 Mef expansion of Trunkline’s system pro- 
posed in Docket No. G-15394 is to be accomplished by the 
partial looping of Trunkline’s existing transmission sys- 
tem and the extension of that system some 204 miles from 
its present terminus at Tuscola, Tlinois to the Michigan- 
Indiana border near Vistula, Indiana where it will connect 
with gas transmission facilities to be constructed by Con- 
sumers. Consumers_plans to develop and convert two 
fields (Overisel and Northville) in Michigan to storage 
operations by 1960 and to store Trunkline gas there dur- 
ing off-peak periods to facilities operations and enable 
it to take gas from Trunkline at approximately 100 per- 
cent load factor. 

Storage Company, owned by Consumers (75%) and 
Panhandle Eastern Pipe Line Company (Panhandle) 
(25%), is a natural gas company presently purchasing all 
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of its gas supply from Panhandle in Michigan (10 F. P. C. 
at 201-202).1 Storage Company owns and operates a gas 
transmission system and three gas storage fields (Winter- 
field, Cranberry Lake and Riverside) in Michigan and 
provides gas service on a cost-of-service basis to Con- 
sumers, which is its sole customer. Its application in Doc- 
ket No. @-15827 seeks authority to utilize its presently 
installed facilities to transport to Consumers a portion of 
the gas which Consumers proposes to purchase from Trunk- 
line. Approval of the applications herein would result in 
Consumers obtaining practically its entire gas supply either 
directly or indirectly from Trunkline or its parent, Pan- 
handle? Panhandle obtains a substantial portion of its 
gas supply from Trunkline at Tuscola. Trunkline’s present 
proposal to extend its facilities to serve one of Panhandle’s 
present customers is contrary to Trunkline’s history. In 
the past Trunkline has resisted attempts of potential cus- 
tomers to obtain gas supplies from its system. 

The other thirteen applications filed by eight inde- 
pendent producers are for authority to sell and deliver 
natural gas to Trunkline, such gas being relied upon by 
Trunkline to support its proposed 135,000 Mef expansion 
program. The gas proposed to be sold by Trunkline will be 
produced in Brazoria and Galveston Counties in Texas, 
offshore Cameron and Vermilion Parishes in Louisiana, 
and onshore in Vermilion Parish. The initial price in the 
Texas contracts is 20 cents per Mef, and the Louisiana con- 
tracts 22 cents per Mef. 

Pursuant to certificates issued by the Commission 
Trunkline owns and operates a pipeline system extending 
in a northeasterly direction from its sources of gas supply 


1 Storage Company purchases its gas from Panhandle pursuant 
to terms of two service agreements dated October 6, 1955, which 
are on file with the Commission, and which provide for the delivery 
of 77.235 billion cubic feet of gas per year. In addition Consumers 
has for several years received 6,000,000 Mcf annually as excess gas 
from Panhandle. 


2A relatively minor portion of Consumers’ gas supply is 
obtained by it from producing fields in Michigan. 
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in Texas and Louisiana through Arkansas, Mississippi, 
Tennessee, Kentucky and into Illinois to its present termi- 
nus at Tuscola (9 F. P. OC. 721). At that point its trans- 
mission system connects with that of Panhandle. With the 
exception of minor sales made by Trunkline to some twenty 
distributors serving communities along the route of its 
pipeline and comprising about 10% of its business, all of 
Trunkline’s present supply of gas is delivered and sold to 
Panhandle at Tuscola.* 

Under its plan of operation, Trunkline would continue 
to make deliveries to Panhandle at Tuscola and would make 
its deliveries to Consumers at the Indiana-Michigan border. 
The average proposed charge per Mef of gas delivered to 
Consumers is 4534 cents (at 100% load factor) and is based 
upon the entire incremental cost of Trunkline’s project 
proposed herein. This compares with the present rate of 
97 cents per Mcf to Panhandle and its other customers which 
Trunkline proposes to continue in effect after completion 
of its expansion program. 

Trunkline’s application represents the first step in the 
proposed expansion of its facilities to provide 200,000 Mef 
per day to Consumers commencing October 1, 1963. Its 
application here provides that the maximum daily contract 
quantity or contract demand will be 100,000 Mecf per day 
beginning October 1, 1959, increasing to 125,000 Mef per day 
beginning October 1, 1960 and to 135,000 beginning October 
1, 1961. This sale is to be made pursuant to a letter agree- 
ment between Trunkline and Consumers dated June 25, 
1958, and a service agreement of the same date, which pro- 
vides for delivery by the former to the latter of annual 
increases of 25,000 Mef per day up toa maximum of 200,000 
Mef per day by October 1, 1963. According to the evidence, 
the 200,000 Mef will not completely relieve the shortage 


3 The volumes of gas purchased by Panhandle from Trunkline 
of gas which Panhandle obtains from its sources 


large portion of 
points north and 
Tuscola. 
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of gas in Consumers’ service area. The filing and approval 
of an additional application would, of course, be required 
in connection with the contemplated increase in the deliver- 
ies by Trunkline to Consumers from 135,000 Mef to 200,000 
Mef per day. 


PRoceDURAL BacKGROUND 


The fifteen applications were consolidated for hearing 
held November 17-20, December 8-16, 1958 and February 
2-9, 1959. The record made during the seventeen-day hear- 
ing covered the testimony of numerous witnesses and con- 
sisted of 2500 pages of transcript, 53 exhibits, and many 
items incorporated by reference to the official files of the 
Commission. 

Counsel for Trunkline, both during the hearing and at 
the conclusion thereof, moved for waiver of the intermediate 
decision procedure. These motions, concurred in by Con- 
sumers and opposed by Staff counsel, were denied by orders 
of the Commission issued December 23, 1958 and February 
19, 1959. In so doing the Commission determined that the 
“‘Proper administration of the Natural Gas Act requires 
¢ © © that the initial determination of the questions pre- 
sented in these consolidated proceedings be made by the 
Presiding Examiner.’”? The Commission’s order, however, 
recognized the need for a prompt decision in these proceed- 
ings and requested the Examiner ‘‘to expedite his decision.’’ 

At the close of the hearing the Examiner fixed March 2, 
1959 as the date for filing of simultaneous main briefs; 
March 16, 1959 as the date for filing reply briefs. However, 
these dates, by the Commission’s order issued February 
19, 1959, were changed respectively to February 26 and 
March 9, 1959. Briefs have been filed on behalf of Trank- 
line, Consumers and Storage Company, Pan American 
Petroleum Corporation (Pan American), Union Oil Com- 
pany of California (Union), Phillips Petroleum Company 
(Phillips), Nicklos Oil & Gas Company (Nicklos), The 
Superior Oil Company (Superior), Tidewater Oil Company 
(Tidewater), Michigan Gas Utilities Company (Michigan 
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Gas), Michigan Consolidated Gas Company (Michigan 
Consolidated), Michigan Public Service Commission, Ili- 
nois Power Company (Lllinois Power), Battle Creek Gas 
Company (Battle Creek), Cities of Kevil, Arlington and 
Barlow, Kentucky, Central Illinois Public Service Com- 
pany (Central Illinois), and Commission Staff counsel. 
J. S. Michael and J. S. Michael Company are the only appli- 
cants which failed to file briefs. 


Consumers’ Market REQUIREMENTS, PROPOSED Factiries, 
OPERATIONS AND FINANCING 


Because Consumers is not subject to the Commission’s 
jurisdiction it seeks no authorizations in this proceeding. 
Tts intervention was for the purpose of supporting the appli- 
cations filed herein by presenting evidence as to (1) its 
increasingly critical need for a new gas supply to serve addi- 
tional space heating load and to meet deficiencies in the 
supply required to serve its existing customers, and (2) its 


plans relating to construction of facilities in Michigan, 
operations, financing, et cetera. 


Market Requirements. The evidence in this case con- 
cerning the need of Consumers for additional quantities of 
gas established without question that Consumers’ situation 
is becoming more and more critical; that there has in fact 
been a shortage of gas supply in its service area since the 
end of World War II despite its continuing efforts to obtain 
requisite additional supplies. 

‘As Consumers’ Executive Vice President testified, Con- 
sumers accepted the Trunkline proposal after investigating 
and exhausting all other possibilities of obtaining the requi- 
site additional supply. Consumers’ unsuccessful negotia- 
tions with Panhandle were carried on during 1956. In the 
spring of 1957 the President of Trunkline ‘‘went to Con- 
sumers * * * to see if they were interested in obtaining a 
supply of gas from Trunkline.”’ Trunkline’s negotiations 
with Consumers led to an agreement entered into in Janu- 
ary, 1958. However, because of difficulties encountered in 
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readily assembling the necessary gas supply, this initial 
agreement was superseded by the agreement dated June 25, 
1958, to provide Consumers with 200,000 Mcf per day by 
October 1, 1963. While this agreement will not completely 
relieve the shortage of gas in Consumers’ area, the combi- 
nation of this gas supply and the additional 13.3 billion 
cubic feet of gas per year which Storage Company has con- 
tracted to purchase from Panhandle (as a result of the 
abandonment proceedings in Docket No. G-11061) is 
expected to relieve the shortage in Consumers’ service area 
through 1962. 

Consumers’ customers are currently being served 
through excess off-peak deliveries from Panhandle and 
depletion of storage field reserves. It has restricted the 
attachment of space heating units continuously since 1946 
because of its limited gas supply. As of December 12, 1958, 
it had on file over 127,000 unsolicited space heating appli- 
cations which it could not accept. Consumers estimates its 
annual sales for the years 1959 through 1962 (assuming the 
receipt of the proposed Trunkline supply and an additional 
13.3 billion cubic feet from Panhandle) at 100,448,000 Mcf, 
116,958,000 Mef, 128,619,000 Mcf and 137,613,000 Mcf, and 
estimates that its peak day sendout in the 1959-60, 1960-61 
and 1961-62 winters will be respectively, 707,946 Mef, 
815,721 Mcf and 869,072 Mef. This means that Consumers’ 
annual sales will increase from 82,506,000 Mcf experienced 
in 1957 to 137,613,000 Mef in 1962, an increase of over 55 bil- 
lion cubic feet, and that its peak day sendout will increase 
from the 574,990 Mef experienced in the 1957-1958 winter 
to 869,072 Mef in the 1961-1962 winter, an increase of approx- 
imately 294 million cubic feet. The record also shows that 
receipt of the Trunkline gas by itself would permit Con- 
sumers to attach a total of 138,000 new space heating cus- 
tomers over the next four years. 

The Executive Vice President of Consumers testified 
that ‘‘The additional supply of gas provided for in the appli- 
cation filed by Trunkline * * * will permit the Company 
to meet the requirements of its present customers and also 
will make it possible for the Company to render additional 
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space heating service to many thousands of people through- 
out our service area. He further testified that ‘‘Even if 
Storage Company is able to continue purchasing approxi- 
mately 6 billion cubic feet of excess off-peak gas annually 
from Panhandle * * *, which of course is not certain, the 
requirements of Consumers’ * * ° presently connected 
load could only be met through the 1959-1960 winter period 
and this would require substantial net withdrawals from 
and increasingly serious reductions in storage field reserves. 
Accordingly, if an additional gas supply is not made avail- 
able to Consumers * * ° by 1960 it will be necessary for 
the Company in that year to put into effect and maintain a 
100% restriction on the attachment of any additional loads, 
and, in addition, put into effect substantial and increasing 
curtailments of its presently connected firm industrial loads. 
This will have a disastrous impact on the personal and eco- 
nomic welfare of the people and industry throughout our 
service area.’’ 

Tt is found that the record demonstrates that the public 
need and market requirements for natural gas are critical 
jn Consumers’ service area and that Consumers has a need 
for the gas which it has contracted to purchase from Trunk- 
line. 


Facilities. Consumers plans to develop and convert 
Overisel and Northville fields to storage operations by 1960; 
construct and operate additional facilities; and integrate 
some of its proposed operations with those of Storage 
Company. 

The major facilities proposed by Consumers are 88 
follows: 


(1) Approximately 421 miles of 26-inch pipeline 
from the connection with Trunkline at the Indiana- 
Michigan border to the Northville field. 


(2) Approximately 90 miles of 24-inch pipeline 
from Northville field to Clarkston Junction. 

(3) Approximately 85.3 miles of 24-inch pipeline 
from the Overisel field to Kalamazoo, Michigan. 
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(4) Approximately 41.5 miles of 1284 inch pipe- 
line from the Overisel field to Kalamazoo, Michigan. 


(5) Two compressor stations of 5,400 installed 
horsepower each, one to be installed in the Northville 
field and the other in the Overisel field. 


Consumers has obtained certificates of public conven- 
ience and necessity from the Michigan Public Service Com- 
mission to construct and operate the pipelines and com- 
pressor facilities required to transport, market and store 
the proposed Trunkline supply. 


Operations: As stated in the brief filed by counsel for 
Consumers, ‘‘Consumers will take delivery of the Trunkline 
supply at the Indiana-Michigan border, near White Pigeon, 
Michigan, and transport it to Northville Field over a pro- 
posed 26-inch pipeline to be constructed by Consumers. 
Northville Field is located northweste1“y of Detroit, near 
the City of Plymouth. At Northville Field, the Trunkline 
gas will be recompressed at Consumers’ proposed 5400 
horsepower Northville compressor station, and during the 
colder months of the year, it will go directly to consumers 
in the Oakland, Macomb and Wayne Counties’ area adjacent 
to Detroit. During the warmer months of the year, the 
portion of the Trunkline supply which is not used to meet 
Consumers’ send-out in the tri-county area mentioned, will 
be transported through Consumers’ and Storage Company’s 
facilities to other market areas in Consumers’ service area 
or stored in Northville and Overisel Fields for use in meet- 
ing Consumers’ larger send-out during the colder months 
of the year. Overisel Field is located in Allegan County 
in the westerly portion of the lower peninsula of Michigan. 
The portion of the Trunkline supply which is stored in 
Overisel Field will be transmitted through Consumers’ 
proposed 24-inch line north of Clarkston Junction. From 
Clarkston Junction, the gas will be transported over 
Storage Company’s existing facilities to Laingsburg 
Junction and then over Consumers’ proposed 24-inch line 
to Overisel Field. At Overisel Field, the gas will be recom- 
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pressed by Consumers proposed 5400 horsepower station 
and stored for use during the colder months of the year.”’ 


Development of Overisel and Northville Storage Fields. 
Consumers plans to convert Overisel and Northville fields 
to storage operations. These two fields constitute relatively 
minor sources of Consumers’ gas supply. To date they 
have been operated so as to produce gas when and as 
required. Residual oil (which is non-commercial in grade 
and volume) is present in the Overisel field but, according 
to Consumers’ witness, ‘‘is being produced and will in due 
course be cleared.’? Northville produces oil and the oil 
in time will also be cleared from the working portions of 
this reservoir. Overisel has approximately 6,500 produc- 
tive acres and the original recoverable reserves were esti- 
mated at 50 billion cubic feet. Northville has about 2,650 
productive acres and the original recoverable reserves were 
estimated to be 22 billion cubic feet. 

The fields would store gas received from Trankline 
during the warmer months so that it can be withdrawn 
during peak periods and used, along with the supply being 
received from Trunkline, to meet Consumers’ winter 
requirements. Consumers estimates the cyclic capacity of 
Overisel for storage operations to be 18 billion cubic feet 
and that it will have a maximum deliverability of 200,000 
Mef per day; that the cyclic capacity of Northville will be 
8 billion cubic feet and that its maximum deliverability 
will be about 50,000 Mef per day. 

To evaluate the proposals of Consumers to activate the 
two storage fields, a Commission witness analyzed technical 
data supplied by Consumers upon request. The data relat- 
ing to Northville showed that the open flow of the wells in 
the field had deteriorated. That is to say the producing 
ability of the Trenton and Niagara formations to be used 
for storage at Northville deteriorated in performance 
characteristics 76.6 and 42.9 percent, respectively, between 
two separate groups of open flow tests considered com- 
parable. The witness testified that ‘One reason, and 
probably the principal reason for deterioration, which 
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operates to reduce effective permeability is the presence 
of oil in the formation. The degree to which deteriora- 
tion will continue beyond that just indicated is an open 
question.”’ 

The deterioration relating to Northville occurred over 
a two-year period for the Niagara and over a three-year 
period for the Trenton formation, after the wells had been 
acidized, The Commission witness concluded that Con- 
sumers would be required to drill more wells than the 54 
contemplated to attain the maximum deliverability of 
50,000 Mef from this field. In fact, he estimated that the 
field will require nearly four times as many wells as pro- 
posed in the Niagara formation and more than twice as 
many as proposed in the Trenton formation. Consumers’ 
storage field witness agreed that the studies of the Com- 
mission witness represented ‘‘a fair portrayal of the facts 
set forth therein’? but on rebuttal emphasized the fact 
that ‘“we do not propose to operate the field in the manner 
that it has been in the past after it has been converted to 
storage. *° * * [The Commission witness] does not take 
into account the effect of normal well maintenance in the 
field which is carried on as a routine operation in connec- 
tion with storage operations”’. 

As to the proposed development of the Overisel field, in 
which Consumers’ proposes to drill 186 wells, the Com- 
mission witness found it impossible to make a comparable 
analysis of this field because of the nature of the back 
pressure tests that Consumers made; that those tests were 
of such a nature that ‘‘a stabilization of conditions was 
not inherent in any of them’? and that they cannot be related 
“cone to the other * * * in the manner that I have compared 
the tests for the Northville Field.’’ He therefore testified 
that ‘“A conclusion can be made only on the basis of analogy 
—that is to say, on the basis of whether similar factors 
might exist in the Overisel Field as do exist in the North- 
ville Field. And that similarity of factor is embodied in 
the fact that at Overisel there is residual oil which would 
have the same deteriorating effect, or a similar one, and 
possibly even greater—I am not sure—than the oil present 
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in the Northville storage formations.”” He agreed, how- 
ever, that because of the lack of proof ‘‘it is impossible to 
say what that deterioration is.’ 

The testimony of the Commission witness appears to have 
been offered for the purpose of indicating that Consumers 
had greatly underestimated the cost of the two storage 
fields, and that without additional wells or other means of 
restoring performance they cannot be operated in the 
manner proposed. On rebuttal Consumers’ storage wit- 
ness testified that during the period that deterioration 
relating to Northville occurred ‘‘the field produced approxi- 
mately 8 billion cubic feet of gas, which is the storage or 
cyclic capacity that we propose to operate the field when 
it is converted to storage. During this period, the delivera- 
bility of the field has been satisfactory to meet the day- 
to-day production requirements for the company, and as a 
result it has presented no problems to the company’’; that 
“During this period, approximately 400,000 barrels of oil 
have been produced from the Northville field, which, after 
it is converted to storage, will make room for approxi- 
mately 11 billion cubic feet of gas more than has been 
originally withdrawn from the field.” 

Consumers’ witness took issue with the conclusions of 
the Commission witness because ‘‘we do not propose to 
operate the field in the manner that it has been operated 
in the past after it has been converted to storage’. He 
further testified that the Commission witness ‘‘does not 
take into account the effect of normal well maintenance 
in the field which is carried on as a routine operation in 
connection with storage operations’; and that Storage 
Company does not drill extra storage wells to compensate 
for deterioration in the open flow thereof, but instead 
reconditions such wells ‘‘through cleaning, scraping, wash- 
ing, acidizing, use of detergents and other means that 
restore the deliverability of the wells at a substantially 
lower cost than the drilling of additional wells.”” He also 
pointed out that ‘“‘Such a program, and the beneficial effects 
of the injections of gas into the field, will permit the storage 
program to operate as proposed.’’ This testimony stands 
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unchallenged in the record as does his additional testimony 
to the effect that ‘‘In the case of Northville and Overisel 
Fields, a program of fracking the wells to increase the 
deliverability has been inaugurated, and experience indi- 
cates that fracking will increase deliverability by approxi- 
mately 400 percent. To date, this experience is confined 
to the Overisel Field, but the nature of the producing 
horizon is such that the same results may be expected in 
both fields. There will, of course, be gradual deterioration 
of the wells after fracking, but the same general methods 
of testing, cleaning, treating, including occasional refrack- 
ing, will produce results in these two new fields comparable 
to those obtained in the present storage fields.’’ 

A second witness, a consulting engineer and geologist, 
testified on rebuttal for Consumers. He approved the pro- 
posed plan of operating the two storage fields; testified 
that four abandoned oil fields in Texas are presently being 
operated as gas storage fields and that the injection of gas 
resulted in high deliverability by driving the oil away from 
the wells. Regarding the Northville Field he asserted that 
‘following the injection of [storage] gas, it is my opinion 
that the deliverability of the wells will be restored and 
possibly greatly improved.”’ 

On the basis of the evidence of record it is found that 
the remedial operating program proposed to be established 
and maintained by Consumers would permit the program 
to operate substantially as proposed and without undue 
capital costs. 


Financing. Consumers’ construction of facilities 
required to transport, store and market the 135,000 Mef 
of firm gas per day will require the expenditure of more 
than $31,000,000, such construction to be carried out as a 
part of Consumers’ 1959 construction program estimated 
to cost between $115,000,000 and $120,000,000. Consumers’ 
proposed plan for financing this construction program con- 
templates that the portion thereof which is not financed by 
funds on hand will be paid for through the issuance of 
approximately $50,000,000 of additional securities. 


H-16 


Consumers has followed a policy of annual construction 
programs. For example, its 1957 construction program 
cost about $110,000,000 and its 1958 program cost approxi- 
mately $90,000,000. The unfunded net property additions 
of Consumers presently amount to approximately 
$160,000,000 and Consumers’ bonds enjoy the highest rating 
given to this type of security. A witness for Consumers 
testified that Consumers has encountered no difficulty in 
arranging for its 1959 financing program and expects none. 


Avrsorization Soucut By Sroracz Company 


Storage Company seeks authority (in Docket G-15827) 
to operate its existing facilities, in the manner hereinabove 
described, to transport for Consumers a portion of the gas 
which Consumers will receive from Trunkline. Such 
service will cause only a slight increase in Storage Com- 
pany’s operating expenses. 

Storage Company is a subsidiary of Consumers and 
Panhandle. Its facilities in the area served by Consumers 
are adequate for the incidental deliveries of gas in connec- 
tion with the overall program here involved. Because 
Consumers is Storage Company’s sole customer, and since 
the latter under the provisions of its cost-of-service tariff, 
passes all of its costs on to Consumers, the additional 
operating expenses occasioned by the transportation of 
Tronkline gas would have no adverse effect upon Storage 
Company earnings or income because this expense will be 
passed on and borne entirely by Consumers. 

Tt is clear that in the event the applications herein are 
granted, the use of Storage Company’s facilities in the 
manner proposed would be in the public interest in that it 
would avoid duplication of facilities and result in savings 
to Consumers and its customers. 


TruNKLINE’s Proposep Facurrres, Cost or Construction, 
Desicx, Frvanciye anp Economic Feasrmiry 


Trunkline proposes to increase the design capacity of 
its system from 375,000 Mef per day to 510,000 Mcf per 
day, an increase of 135,000 Mcf per day, by the construction 
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of 895.3 miles of pipeline and one compressor station addi- 
tion as follows: 


(1) 204 miles of 26-inch pipeline to extend Trunk- 
line’s main-line transmission system from a point 
near its present terminus at Tuscola, Illinois to the 
Indiana-Michigan state border, near Vistula, Indiana. 


(2) 463.8 miles of 30-inch pipeline to loop por- 
tions of the 740 miles of Trunkline’s existing 24-inch 
main transmission line between Longville, Louisiana 
and Tuscola, Dlinois. Construction of this 463.8 
miles of 30-inch loop would leave 276.2 miles of the 
existing 24-inch pipeline to be looped with 30-inch 
pipe in a subsequent overall expansion program or 
programs which Trunkline has in mind and which 
determined the diameter of the 30-inch loop proposed 
herein. 


(3) 44.5 miles of 24-inch pipeline to loop portions 
of Trunkline’s pipeline in Texas. 


(4) Gathering lines in the states of Texas and 
Louisiana consisting of 143 miles of 12, 14, 16 and 
20-inch lines, and 40 miles of 4, 6, 8 and 10-inch lines 
to connect additional gas supplies under contract to 
Trunkline. 


(5) 3,000 additional horsepower at Trunkline’s 
existing compressor Station No. 48 at Longville, 
Louisiana, 


The evidence shows that if these facilities are added and 
integrated into Trunkline’s overall system operations, 
Trunkline would be able to deliver maximum contract 
quantities to all of its customers. 

Completion of the additional facilities would make the 
operation of Trunkline’s system more flexible, with the gas 
reserves from all sources of supply being made more readily 
available to maintain deliveries at all points of demand. 
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Cost. The total estimated cost of the initial partial 
looping program here involved is $81,458,000. ‘This esti- 
mated cost of facilities was based upon Trunkline’s experi- 
ence, or the experience of others, in the same or similar 
areas, recent purchasing experience and current quotations 
from manufacturers, including freight charges. The esti- 
mated cost also includes a contingency allowance to cover 
possible increases in cost. 

After the cost estimate was prepared the price of pipe 
increased $5.00-$6.00 per ton. This increased the total cost 
of pipe by $1,133,000—an amount well within the contin- 
gency allowance of $3,026,000. 


Design. While the proposed facilities represent the first 
step in the expansion of Trunkline’s facilities to provide 
200,000 Mef per day to Consumers commencing October 1, 
1963, and will be fully utilized in the third year of opera- 
tion, they also represent the first step in an overall expan- 
sion program which envisages a complete looping of Trunk- 
line’s mainline facilities to provide capacity for future 
sales. When and if the looping is completed and fully pow- 
ered as a result of future Commission authorizations the 
mainline facilities now proposed would achieve their great- 
est economic benefit, they being designed to fit economically 
into future expansion. As Trunkline’s chief engineer testi- 
fied, ‘‘The thing of concern is the economics of the com- 
pleted loop and when it is powered up to its best economic 
point. * * * So the ultimate capacity and its costs are really 
what determines the diameter rather than any incremental 
building program.”’ 

Tronkline’s system is now, and if expanded in the man- 
ner proposed herein, will continue to constitute an inte- 
grated system for the purchase, gathering, transmission 
and sale of natural gas. The new facilities cannot be, and 
are not intended to be, operated in isolation from Trunk- 
line’s existing system. They can only be utilized along 
existing facilities for general system purposes. 

In view of the complete control which Panhandle exer- 
cises over Trunkline, it is apparent that the Trunkline’s 
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actions in this case are determined by, and fully accord 
with, the desires and wishes of Panhandle. Furthermore, 
the evidence in this proceeding has shown clearly that the 
systems of Trunkline and Panhandle are in fact completely 
co‘rdinated and operated as one integrated natural gas 
system. However, for unexplained reasons, Panhandle 
failed to intervene in this proceeding (as it has done in 
others affecting Trunkline) and thereby foreclosed any 
opportunity on the part of counsel for the Commission 
and the intervenors to inquire into Panhandle’s future 
plans for Trunkline and also the failure of Panhandle in 
the past to adequately provide natural gas service to its 
customers, which failure is well known, particularly to 
Panhandle’s customers. One of those customers, namely, 
Michigan Consolidated, while not opposing Trunkline’s pro- 
posed expansion in this proceeding, could not ‘“‘help noting 
that it is exceedingly regrettable that this project [Trunk- 
line’s proposed expansion] was not conceived and executed 
on the basis of making added volumes of gas available to 
all Panhandle customers in an equitable manner rather 
than to a single customer on the basis of private negotia- 
tions. Apparently, however, Panhandle’s desire to main- 
tain the appearance of unsatisfied demands on its overall 
system for the purpose of its abandonment case [Pan- 
handle’s Docket No. G-11061] outweighed its obligation to 
use this readily available gas to render adequate and non- 
discriminatory service to all of its customers.’’ 

The record is lacking in any explanation as to why 
Panhandle did not cause Trunkline at this time to seek 
authority to completely loop, or to extend its looping pro- 
gram beyond what is here proposed, in order to provide 
not only for the needs of Consumers but also the present 
needs of other customers of Trunkline and Panhandle whose 
needs are as pressing as those of Consumers. 

It is true, as counsel for Trunkline state in attempting 
to justify Trunkline’s present partial looping program, 
that ‘‘Every increase in the capacity of a growing pipe- 
line system is but a step in overall future expansion. First 
comes the main line; then the power of that line; the par- 
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tial looping and further looping or powering, whichever 
is more economical. This process is repeated until, even- 
tually, multiple loops are built, sometimes as many as four 
in number.’”? But it should likewise be true that distribu- 
tors depending upon existing pipelines for service should 
have their requirements met currently with special prefer- 
ences or privileges to none. 

Trunkline’s partial looping program here being carried 
out under Panhandle’s guidance for service to a single 
customer is to be contrasted with the annual construction 
programs adhered to by other pipelines for service to all 
customers—both old and new—under uniform or equitable 
rates. Here Trunkline and Panhandle, instead of cur- 
rently providing for the needs of their customers have 
delayed adequate service to Consumers until Consumers’ 
plight has progressed to the point that it feels that it has 
no alternative but to agree to accept their brand of rate 
making and the high field prices of producer-applicants for 
gas to obtain additional service that should have, and 
apparently by timely action on the part of either or both 
Panhandle and Trunkline could have, been supplied over 
the past years of short supply—when field prices for gas 
and costs of construction and operation were considerably 
lower than now. 

The evidence establishes that the design of Trunkline’s 
proposed facilities represent sound engineering for con- 
structing partial loops and compression; that the facilities 
are adequate for the purposes they are intended to accom- 
plish; and that the estimated cost thereof is reasonable. 


Financing And Economic Feasibility. Trunkline plans 
to finance the expansion of its system by the issuance of 
$54,000,000 principal amount of first mortgage bonds, 
$16,000,000 preferred stock and $12,000,000 common stock. 
Allof the common stock is to be sold to Panhandle which has 
completed arrangements for the funds necessary to make 
the stock purchase. It is estimated that on the basis of 
present market conditions the first mortgage bonds will 
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carry a 5% coupon rate and that the preferred stock will 
have a 534% dividend rate. 

Two witnesses familiar with Trunkline’s proposed 
expansion and its financing plan, namely, a vice-president 
and treasurer of both Trunkline and Panhandle, and a senior 
partner of the firm of Kidder, Peabody & Company, testi- 
fied in support of the proposed plan of financing. Both 
testified that this plan, which is similar to that employed by 
other pipeline companies in financing expansion programs, 
could be accomplished. 

Trunkline claims that the feasibility of its proposed 
expansion is fully established by the studies of estimated 
revenues, expenses and income presented through its con- 
troller; that based on the rates proposed by Trunkline for 
the sale to Consumers, the estimated rate of return for the 
new sales and facilities is 4.48% in 1960, 5.73% in 1961, and 
6.29% in 1962; that on a system-wide basis, incorporating 
the sales and facilities proposed in this proceeding, and 
assuming a return of 6% on Trunkline’s present facilities, 
the estimated overall rate of return is 5.28% in 1960, 5.87% 
in 1961 and 6.14% in 1962. It is pointed out in this connec- 
tion that Trunkline’s feasibility studies do not include any 
revenues from 35,000 Mef of daily capacity expected to be 
available for sale in the first year of operation of the pro- 
posed facilities and 10,000 Mcf in the second year, and, 
therefore, the rates of return shown in the feasibility studies 
for the years 1960 and 1961 are conservative. 

While the Commission staff does not agree with Trunk- 
line’s incremental cost allocation method, preferring instead 
a system-wide or rolled-in cost method (which would shift 
some of the proposed expansion and additional gas costs to 
Trunkline’s existing customers), it seems clear that a 
proper rate can be designed to make the expansion program 
economically feasible. 

It is therefore found that Trunkline’s project is 
financeable and economically feasible at a price for gas 
which would recover the cost of the proposed service, 
including a reasonable rate of return. 
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TRuNKLINeE’s Proposep Tazirr Anp Rates 


Trunkline’s application and evidence contemplated the 
sale of the entire firm capacity of its expanded project, up 
to 135,000 Mef of firm gas per day, to Consumers under its 
initial Rate Schedule P-2 rather than under a rolled-in rate 
which would also be applicable to sales to Panhandle and 
its other customers. However, Trunkline now proposes the 
sale of 6,000 Mef per day to Michigan Gas under Rate 
Schedule P-2 “if the Commission should find that the public 
convenience and necessity requires that Michigan Gas * * 5 
be allocated 6,000 Mef per day from the 135,000 Mef addi- 
tional capacity proposed in this proceeding.”’ 

Because Trunkline expects to have available during the 
first two years of service excess gas over and above the 
contract demands specified in its service agreement, which 
might possibly be sold to Consumers, it also proposes to 
make available to Consumers, on a when, as and if available 
basis, such excess gas under its initial Rate Schedule R-2. 
Deliveries of excess gas to Consumers are to be made pursu- 
ant to ‘advance operating arrangements’’ at a rate of 4534 
cents per Mef. Trunkline, of course, could deliver the 
excess gas to its parent, Panhandle, which is in short supply, 
and if it does it proposes to sell the excess gas to Panhandle 
at the current rate of 27 cents per Mcf—not the 4334 cent 
rate Consumers would be charged. As Trunkline’s Presi- 
dent testified, ‘“we would * * * hope to sell it [the excess 
gas] to someone because that is the period when the rate 
of return is at its lowest * * *.”” 

Rate Schedule P-2 provides for a demand rate of $3.75 
per month per Mef of contract demand and a commodity 
charge of 34 cents per Mef, which results in an average 
charge of 4534 cents per Mef at 100% load factor. As indi- 
cated above, the rate under Rate Schedule R-2 for excess 
gas sales to Consumers is also 4534 cents per Mef. 

Rate Schedule P-2 also provides for an annual minimum 
bill equal to the sum of the monthly demand charges plus a 
commodity charge based upon 95% use of the contract 
demand. ‘Trunkline’s position in this connection is that 
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the ‘‘minimum bill at this level is required because the 
minimum take-or-pay obligations of Trunkline under its 
gas purchase contracts for the sale to Consumers Power 
approximates the daily contract demand of 135,000 Mef 
proposed in this proceeding * * *. Moreover, with the 
commodity charge including a substantial portion of the 
fixed costs and with the rate being computed on the basis of 
the third year costs and reflecting 100% utilization of 
capacity, earnings can only go downward. Accordingly, 
the minimum bill provision as proposed is no more than 
required to provide Trunkline with necessary protection.’’ 
While there can be no question but that this annual mini- 
mum bill provision is designed to provide protection to 
Trunkline, and that the minimum take-or-pay obligations 
of Trunkline under its gas purchase contracts are designed 
to provide protection to the producers, there is no provision 
in the service agreement affording similar or concurrent 
protection to Consumers against a recession or fall-off in 
business, or against a failure to realize estimated sales, 
which the parties apparently expect to occur. Accordingly, 
it appears that the arrangements between the producer- 
applicants and Trunkline, and between Trunkline and Con- 
sumers, were designed with the major purpose in mind of 
avoiding the effect upon their future earnings of the possi- 
bility, and indeed the probability, of financial losses 
attributable to this arrangement since as Trunkline’s coun- 
sel have stated ‘‘earnings can only go downward’’ during 
the contract period. The other side of this coin is that when 
the losses oceur—and assuming Consumers is able to 
weather the expected periods of distress—they will be 
avoided by the producers and Trunkline and will, if pos- 
sible, be loaded on the back of Consumers’ customers con- 
tinuing to receive gas service, since it is unreasonable to 
expect Consumers to accept losses without making a deter- 
mined and possibly justifiable attempt to protect its security 
holders by securing higher rates for the gas it is able to sell. 

The Assistant Chief of the Commission’s Bureau of 
Rates and Gas Certificates, presented as the Staff’s policy 
witness on rate matters, testified that the high minimum bill 
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proposed by Trankline is unknown in the industry and 
that if a certificate is granted to Trunkline its proposed 
minimum bill in Rate Schedule P-2 should be reduced to 
@ more reasonable and equitable basis, namely, an annual 
minimum bill equal to the sum of the monthly demand 
charges plus a commodity charge based on 75 instead of 
95 percent use of the contract demand. This recommenda- 
tion, accepted by the Examiner, must, of course, carry 
with it a comparable modification of the producer-contract 
provisions, for all parties must bear their share of the 
risk of loss—not impose all the risk-taking upon distribu- 
tors and consumers. Natural gas producers and pipelines 
may not be permitted to rely upon guarantees so as to take 
the loss out of a profit-and-loss system for every public 
utility ‘assumes the risk of loss in the hope of profit’’ 
(Puget Sound P. & L. Co. v. F. P. C., 137 F. 2d 701, 702). 

It may be observed here that while producers have their 
own problems in trying to realize the best rates they can, 
they must do so with safety to the distributor so that they 
(the producers) can in turn continue their sales to dis- 
tributors and, in the public interest, sustain the whole of 
the natural gas industry. For this reason it is becoming 
more and more necessary for those seeking higher rates, 
and means of sustaining the higher rates regardless of 
economic conditions, to provide a clear and proper justifi- 
cation at the outset therefor which holds out hope of sta- 
bility within the industry. 

The costs allocated by Trankline to the additional 
service proposed to be rendered are claimed to represent 
all costs applicable to the new facilities and service and 
are referred to as ‘incremental costs.’’ 

One of the issues presented in connection with Trunk- 
line’s proposed tariff and rates is whether the cost of the 
proposed expansion should be allocated to those receiving 
the 135,000 Mef of additional capacity on an incremental 
cost basis, as proposed in Trunkline’s service agreement 
and agreed to by Consumers, or on & system-wide or 
rolled-in cost basis, as proposed by staff counsel. If the 
rates for the 135,000 Mcf are to be based upon the incre- 
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mental costs attributed to such service, the 4534 cent rate 
to Consumers would be substantially higher than the cur- 
rent 27 cent rate charged by Trunkline to its present cus- 
tomers and which Trunkline seeks to continue in effect. 

Since other pipelines are continuously building new 
facilities and rolling the cost thereof into overall rates, 
it is obvious that Trunkline could do the same thing with 
Panhandle’s permission. The difference between the Trunk- 
line-Panhandle proposal herein and the course followed by 
others is that Trunkline and Panhandle appear to prefer 
to favor their own affiliated interests in preference to timely 
and adequate service to their customers. It was, of course, 
to be expected that Panhandle and its customers would com- 
plain of a rolled-in rate without benefits accruing to them. 
But why are Trunkline and Panhandle not at this time 
attempting to satisfy the needs of all of their customers 
instead of only one? If Trankline can lengthen the looping 
of its main line in the future and achieve transportation 
economies by moving greater quantities of gas through its 
system, why is it not proposing to do the same thing today 
in view of the clear need for gas? Until these and other 
questions are satisfactorily answered there is no reason 
to look favorably upon Trunkline’s purported justification 
for its failure to advocate a rolled-in rate structure in 
this proceeding. 

Obviously Trunkline’s parent, Panhandle, would be in 
a better competitive position if it continued to purchase 
gas from Trunkline at 27 cents per Mef and at the same 
time had accruing to it the benefits of a greater gas supply 
and flexibility of system operations at Consumers’ expense. 
But Panhandle cannot in this proceeding be heard to com- 
plain of the effects of a rolled-in rate. This is so for two 
principal reasons. First, the fact that Panhandle is not 
now proposing to purchase additional gas from Trunkline 
is a matter of its own choosing. Second, Panhandle had no 
hesitancy in seeking and obtaining Commission approval (in 
Docket G-11061) of its abandonment of the sale of natural 
gas to Michigan-Consolidated, thereby making it necessary 
for Michigan-Consolidated to seek a rate increase which 
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it estimates will be at least $5,400,000 annually because of 
the loss of the Panhandle gas and the purchase of gas from 
other suppliers. There can be no such have-your-cake- 
and-eat-it-too policy adopted and followed for regulatory 
purposes. It is difficult to perceive of a more inconsistent 
position than for Panhandle to cause Michigan Wisconsin 
and its customers to incur such increased cost while, at the 
same time, objecting to a rolled-in rate resulting from the 
performance of its pipeline function and obligation. 

In Trunkline’s view, a cost allocation based on specific 
facilities and specific sources of gas is the proper way to 
reach just and reasonable rates in the circumstances of this 
case, and it asserts that such specific facilities and specifi- 
cally identifiable gas are capable of separate admeasure- 
ment. Trunkline, however, does not claim that the facili- 
ties and additional gas purchases are dedicated to the 
deliveries to be made to Consumers and Michigan Gas, nor 
was the President of Trunkline in a position to testify that 
the cost of Trunkline’s facilities involved in this proceed- 
ing will not, at some future time, be rolled-in with its other 
costs. As he testified: ‘‘If we should have another expan- 
sion program in two or three years and at that time was 
giving Panhandle gas, and giving Consumers more gas and 
other people, I think, at that time we would have to look 
at the conditions that existed at that time.’’ 

Consumers supports Trunkline’s proposed incremental 
rate because, it says, it ‘‘presents a reasonable approach 
and is a natural and necessary result of the economic con- 
ditions confronting some pipelines today. The issue arises 
because the cost of gas in the field * * * and * * * other °° i 
costs have increased substantially in recent years. As a 
result the cost of obtaining new service is higher than the 
cost of existing service. Furthermore, the additional supply, 
because of its cost, is not always desired by the existing 
customers of the pipeline.”’ 

Consumers’ view is in part to be contrasted with the 
position of certain intervenors in this proceeding which is, 
generally speaking, expressed by Tlinois Power, a customer 
of Panhandle, through whose service area Trunkline’s 
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projected transmission system passes. Llinois Power con- 
tends that the Commission should impose a ‘‘condition that 
will preclude Trunkline from allocating to Panhandle and 
Panhandle’s existing customers, any portion of the costs 
involved in the proposed new facilities. If, however, the 
Commission does not feel that such a condition is necessary 
or desirable, then Illinois Power requests that the hearing 
be reopened for the purpose of permitting Panhandle’s 
customers to show their requirements in order to get their 
fair share of the expanded capacity or, in the alternative, 
that the new capacity be reserved by the Commission until 
such time as an allocation proceeding may be instituted on 
the combined Panhandle-Trunkline system so as to give 
Illinois Power, among others, through Panhandle, a fair 
share of the new quantities of gas that would be more avail- 
able by the proposed facilities.”’ 

Consumers, according to the evidence, is convinced that 
Trunkline’s proposal herein is the only prospect open to 
it to avoid drastic curtailments in service in 1960. In testi- 
fying that Consumers has exhausted all other possibilities, 
the Executive Vice President of Consumers stated: ‘‘For 
a number of years we have sought all possible ways to 
obtain an increase in supply. We have talked to Panhandle; 
we have talked to other pipelines; we have talked to pro- 
ducers; we have considered the construction of a pipeline 
ourselves; we have considered joining with others in the 
construction of a pipeline. We were actively attempting 
to obtain a new supply for over a year and a half prior to 
the January 1958 contract [with Trunkline] * * *.’? A note- 
worthy fact in this connection is that the prices of coal and 
oil are higher than the rates to be charged by Consumers 
for space-heating gas.* In these circumstances, and those 
referred to elsewhere herein, the price the producer-appli- 
cants seek to charge Trunkline and the incremental cost 
rate Trunkline is proposing to charge Consumers take on 
the appearance of ‘‘what-the-traffic-will-bear’’ rates rather 


“The gas to be purchased by Consumers from Trunkline would 
be used in part as storage gas and will not therefore be used for 
boiler fuel for electric generation. 
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than ‘just and reasonable” rates within the meaning of the 
Natural Gas Act. In this connection attention is directed 
to the following testimony of Trankline’s witness who nego- 
tiated the gas purchase contracts: 


“<Q. Would it be fair to say that before the price 
was finally agreed, that both Phillips and Union were 
aware that this was being purchased for a single cus- 
tomer? A. Yes, that would be a fair assumption. But 
I would like to say that now particularly producers 
are very interested where the gas is going that you 
are purchasing. And one of the lead questions a 
producer will ask a supply man is, why are you pur- 
chasing this gas. So that enters into their decision 
as to whether they would do business with one com- 
pany or with another one. 

“Q. Then they were aware that this single cus- 
tomer was other than your parent and principal con- 
sumer up to this time? A. Yes, ma’am, they were, 
and they had specifically requested it, because they 
were worried about our existing customers offering 
any opposition to an expansion program. 

“<Q, Would you elaborate that statement just a 
little as to what worry they had that your existing 
customers would not want? A. I was speaking in 
terms of paying the current prices. It had been many 
years since we had purchased any gas in large quan- 
tities and, naturally, our prices lagged behind the 
current prices; therefore, as to this delay of time, to 
step into a new price plateau on an area of current 
prices there was some concern as to whether or not 
this impact would affect our existing customers. 

“¢Q, In other words, you had to assure the pro- 
ducers in order to purchase this gas that there would 
be no opposition to the payment of these prices? A. 
No, ma’am. We could not assure them of that. But 
it came out in our discussions that they requested to 
know in what manner we are going to use that gas in 
putting it into our system. 
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‘‘Presiding Examiner: Do you know of any other 
reason than you just mentioned why producers are 
interested in the proposed end use of the gas that you 
purchased? A. Yes, sir. I think the producers are 
very concerned over the areas of the country that 
demand more gas. For example, I know the Midwest 
area needs gas. And they were most anxious to sell 
into that. 

“‘Some of the producers that are already selling 
to an East Coast market, for example, want to 
diversify and they would sell part of their gas to the 
Midwest.”’ 


The Union Oil witness testified : 


“Q. Was there any reason which indicated to you 
that it would be preferable from the Union stand- 
point to conclude the negotiations with Trunkline 
rather than the others? A. Well, the answer is 
obviously, yes, because we did enter into a contract 
with Trunkline. 

“Other considerations were as to the timing. It 
was our feeling based on information that Trunkline 
furnished that they, certainly, had a market for this 
gas, they had a market with good load factor 
involved, and they indicated to us that they could 
take this gas by October 1st of 1959. 

“‘That was of particular importance to us because 
some of the others with whom we had diseussed it had 
proceedings in process. And it was our judgment, 
right or wrong, that in view of some of the problems 
that other companies might have that we were pick- 
ing the horse that might get there first.’’ 


Staff rate witnesses testified that the rate to Consumers 
should be determined on the basis of a rolled-in cost alloca- 
tion under any one of three different methods which they 
considered preferable to Trunkline’s incremental method. 
They preferred, and in the event a certificate is issued in this 
proceeding, Staff counsel recommend, the Staff’s method 
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number 1 which rolls in all cost of new gas supply and 
facilities up to Tuscola, Llinois, and charges Consumers, in 
addition, the incremental costs of only the proposed 
extension from Tuscola to the Indiana-Michigan border.* 
As the Assistant Chief of the Commission’s Bureau of Rates 
and Gas Certificates testified, his recommendation was based 
upon ‘‘a principle of ratemaking”’ and that the ‘‘amount of 
dollars does not concern me here’’; that he would stand on 
his recommendations regardless of consequences”’. 

Trunkline contends, however, that the determination of 
rates on the basis of incremental costs as proposed by 
Tronkline is neither new or unusual and cites Natural Gas 
Pipe Line Company of America, 12 F. P. C. 708; Tennessee 
Gas Transmission Company, 4 F. P. C. 293; Virginian Gas 
Transmission Company, 5 F. P. C. 721; El Paso Natural 
Gas Company, 5 F. P. C. 115; United Gas Pipeline Com- 
pany, 7 F. P. C. 1010; Montana Power Company, 11 F. P. C. 
1. Trunkline’s rate witness referred to all of these cases 
during his testimony except the Montana case, which is no 
more applicable to the facts here than the others. As the 
Assistant Chief of the Commission’s Bureau of Rates and 
Gas Certificates explained at the hearing none of the cases 
cited by Trunkline’s witness “ig comparable to the situa- 
tion in this proceeding.”’ Furthermore the few cases cited 
by Trunkline are to be contrasted with the hundreds, if not 
thousands, of cases in which the Commission has required 
or authorized rolled-in uniform rates, a few of which will 
now be discussed. 

Tn an earlier Panhandle case (10 F. P. C. 185, 192) deal- 
ing with the cost of Trunkline’s gas to Panhandle, the 
Commission held: 


‘¢ ‘Rolled-in-rate.-—The state of the record is 
such that it is clearly appropriate to determine that 


5Method No. 2 is a demand-mile, commodity-mile allocation 
method, with two zones established. Zone 1 is Trunkline’s system 
up to Tuscola, and Zone 2 is the sales lateral extending from near 
Tuscola to the Indiana-Michigan border. Method 3 is system-wide 
allocation method applied to the existing system and all proposed 
facilities. 
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the rates charged by Panhandle for its gas after the 
Trunkline supply becomes available should be rates 
which are sometimes referred to as ‘rolled-in’, 
whereby the cost of Trunkline gas is included along 
with Panhandle’s other costs; in other words, for all 
customers these rates should be based upon the total 
cost of Panhandle for rendering natural gas service. 
There is no reason why this method of handling the 
new gas supply should not be the appropriate one in 
this case. It is clearly established that the availa- 
bility of Trunkline supply above Tuscola, IL, the 
point of connection with Panhandle’s existing pipe- 
line of the new Trunkline facilities, creates correla- 
tive benefits to all of the customers of Panhandle on 
its main line both northeast and southwest of 
Tuscola. This is apparent because, by each M.cf. 
of the new Trunkline gas which is delivered above 
the Tuscola connection, there is a correlative release 
of pipeline capacity required to satisfy the needs of 
Panhandle’s customers below that point, which 


result, through displacement or substitution, sup- 
ports the finding that there are equal benefits to all 
customers of Panhandle from the new Trunkline 
supply of gas.’’ 


It is noteworthy that Panhandle, in the instant pro- 
ceeding, is not proposing to purchase the additional 135,000 
Mef from Trunkline and resell it to its customers, including 
Consumers, as it has done in the past, but by causing 
Trunkline to make a direct sale to Consumers is attempt- 
ing not only to avoid the effect of a rolled-in rate but, at 
the same time, is ignoring the urgent requirements of its 
other customers. 

When it was attempted to segregate a part of Northern 
Natural Gas Company’s system, the Commission said (8 
F. P. C. at 257-258) : 


«c* © © Based on the Palmyra project, for all 
intents and purposes the Trunkline and Northern 
Natural projects should be considered as one inte- 
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grated project as uniform service therefrom will be 
available throughout the main line system of North- 
ern Natural, and neither the additional gas nor the 
facilities could be identified with any particular sale. 

‘Northern Natural has been operating over a 
period of some 20 years ° ° *, In 1945 Northern 
Natural had a pipeline capacity of 260,000 Mic. 
per day. Sinee that time it has received Commis- 
sion authorization on several different occasions to 
increase its delivery capacity, and at the present 
time its authorized delivery capacity is 470,000 
M.cf. per day. Through this development stage 
it has been confronted with fluctuating construction 
costs, has been required to increase its reserves con- 
sistent with its expansion and also has had rate 
reductions on its jurisdictional business. It is sig- 
nificant to note that throughout this period of 
expansion, and taking into consideration the many 
problems relating thereto from the standpoint of 
operation, costs and earnings, Northern Natural 
has never seen fit to vary from its policy of a uni- 
form system-wide rate structure for sale from its 
main line transmission system. 

‘< Accordingly, from this present record it appears 
that Northern should continue its present practice 
of charging a uniform demand-commodity form of 
rate for all sale-for-resale services on its main line 
system after it commences its purchases of gas from 
Trunkline. This is consistent with Commission’s 
past position in that it held that ‘In the absence 
of compelling reasons to the contrary, it is good and 
desirable practice to fix rates that are uniform.” 


“1 7n the Matter of City of Cleveland v. Hope Natural 
Gas Company, 3 F. P. C. 150 at p. 190.”’ 


It is therefore clear that increased cost of facilities 
and gas, 1. ¢., the factors relied upon by Trunkline in the 
instant case to support its proposed incremental rate to 
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Consumers, is not, never has been, and must never be per- 
mitted to become, justification for incremental. rates. 

Another case directly in point is the Commission’s 
decision issued December 19, 1956 in El Paso Natural Gas 
Company’s (El Paso) Docket @-10499 (16 F. P. C. 1354).° 
The New Mexico Public Service Commission had become 
increasingly concerned about the pattern which was pre- 
sented by the accelerating expansion of El Paso’s plant 
and the facilities devoted either exclusively or in a very 
large degree to the service of California customers, and 
particularly with respect to the impact of the expansion 
upon the cost of gas in New Mexico, and it was primarily 
with respect to this problem that the New Mexico Com- 
mission intervened. The New Mexico Commission opposed 
the certificate sought by El Paso unless what it eonsidered 
reasonable terms and conditions were attached to the cer- 
tificate requested. It therefore urged the Commission to 
condition the certificate so as to require that the records 
of El Paso be maintained to show the cost. of properties 
to be constructed to furnish the additional 150,000 Mef per 
day involved to California customers and also to show the 
costs of the quantities of gas shown by El Paso to support 
its ability to render the additional service so that such 
records could be used by the New Mexico Commission in 
the future EI Paso rate proceedings as a basis for arguing 
that the costs shown in such records should be attributed 
solely to the California customers. The request assumed 
that portions of the EI Paso system could be said to be 
used for the sole purpose of serving the California cus- 
tomers. The Commission in its opinion held (16 F. P. C. 
at 1356) : 


‘The New Mexico Commission requested that 
accounting for the costs of EI Pase’s proposed proj- 
ect be kept on a separate basis from the remainder of 
system costs. We do not find such a request to be in 
the public interest. The project will be an integral 


©The undersigned Examiner was also the Presiding Examiner 
in the El Paso proceeding. 
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part of El Paso’s natural-gas system. The addition 
of operational flexibility will accrue to the advantage 
of consumers in New Mexico as well as those on other 
parts of the system. Under the circumstances of this 
case, the Commission’s allocation procedures do not 
provide for accounting on an incremental basis of a 
project incorporated into El Paso’s integrated sys- 
tem. Although the overall rate of return on El Paso’s 
system may decrease slightly as a result of the addi- 
tion of this project to the system, such an effect is 
more than counter-balanced by the benefits derived 
from the project by ultimate consumers in Califor- 
nia.’? 


El Paso in its reply to the petition for rehearing of the 
New Mexico Commission stated in part: 


“Tt ig quite apparent that while the facilities for 
which Applicant was granted a Certificate in this case 
are primarily to transport additional gas in the 


amount of 150,000,000 cubic feet per day to Califor- 
nia, nevertheless El Paso’s entire system will benefit 
by this additional supply of gas (125,000,000 cubic 
feet of which is dry gas) which will enable El Paso to 
operate more efficiently and better meet its peak 
requirements. This, of course, is just as important 
to the gas consumers in New Mexico as it is to the 
gas consumers in California. It simply is not possi- 
ble to segregate a particular unit of facilities on an 
integrated system such as El Paso’s, and say that 
those facilities will be charged only to certain cus- 
tomers. The very purpose of an integrated system 
makes it impossible to so segregate a unit or units 
of an integrated system. 

El Paso respectfully submits that if the motion 
of Intervener were granted, and El Paso were 
required to keep books, records and accounts relating 
to this project, every other customer of El Paso 
would have the same right, as a result of any further 
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expansion, to insist that separate books and account- 
ing records be maintained in respect to any given 
segment of El Paso’s facilities. El Paso’s system 
would no longer be an integrated system, and not 
only New Mexico but all of El Paso’s customers 
would lose the benefits accruing to them from operat- 
ing El Paso as an integrated system. It certainly 
is not in the public interest to require this project 
or any other projects of El Paso to be considered as 
a separate segment of El Paso’s system. El Paso 
respectfully urges that the Commission in its origi- 
nal Opinion clearly and correctly decided this ques- 
tion, and that the motion of Intervener should in 
all things be denied.”” (Note: Motion was denied by 
Commission order issued February 1, 1957.) 


The Commission has consistently held that the facilities 
of El Paso constitute an integrated system for the produc- 
tion, gathering, transmission, and sale of natural gas and 
has struck down any and all proposals predicated on the 
assumption that any portion of the system can be said to 
be used for any one customer or group of customers. For 
example, in its Opinion No. 278 issued November 23, 1954 in 
Docket G-2018 the Commission said: 


“We again find, therefore, that for the purposes 
of cost allocation, as well as for other purposes, the 
facilities of El Paso constitute an integrated sys- 
tem.?41 


‘641 Findings to the same effect are contained in the fol- 
lowing orders, among others, issued subsequent to the above- 
quoted opinion [9 F. P. C. 170] : order issued June 23, 1952, 
at Docket Nos. G-1630, ef al., order issued June 29, 1953, 
at Docket Nos. G-2106, et al., El Paso has not for any pur- 
pose heretofore challenged or questioned findings that the 
whole of its facilities constitute an integrated system.”’ 


In another proceeding the Commission adopted the ini- 
tial decision in United Gas Pipe Line Co., Dockets G-1142, 
et al., issued July 18, 1955, in which the Examiner discussed 
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at length the unfounded claim of Mississippi River Fuel 
Corporation ‘‘that a cost allocation based on specific facili- 
ties and specific sources of gas is the only lawful way to 
reach just and reasonable rates which could be made appli- 
cable to it’. In this connection the Commission held that 
as a matter of principle in a large pipeline operation (such 
as that proposed by Trunkline) it ‘would be improper to 
allocate separately specific facilities to & specific customer 
for the purpose of determining cost and rates since the 
facilities as a whole were for the benefit of all customers on 
the system. Its position was sustained on review by the 
United States Court of Appeals for the District of Colum- 
bia (Mississippi River Fuel Corp. v. Federal Power Com- 
mission, 252 F. 2a 619, cert. den. 355 U. S. 904). 

Accordingly, in view of the fact that Trunkline’s exist- 
ing and proposed facilities would constitute an integrated 
system, no part of which would be used solely to serve one 
customer or one particular group of customers, the costs 
associated with the additions to the existing facilities of 
that. integrated system and the costs associated with the 
additions of the gas supply of that integrated system could 
not be regarded as being for the exclusive benefit of any one 
customer or one particular group of customers and there- 
fore the total cost of the integrated system must, as a matter 
of sound regulatory principle, be rolled in with all system 
costs for rate making purposes. 


Srarr’s Orser Prorosep Tarrrr CHANGES 


In addition to the unjustified take or pay for provisions 
equal to 95 percent of the daily contract quantity contained 
in Rate Schedule P-2 (the only rate schedule proposed 
herein by Trunkline for firm service), there are other pro- 
visions contained therein which, as the Assistant Chief of 
the Commission’s Bureau of Rates and Gas Certificates 
testified, are contrary to, or not in accord with, the Rules 
and Regulations of the Commission. For example, there is 
no justification for limiting the proposed rate schedule to 
Consumers and, in fact, Trunkline now agrees that it should 
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also be made applicable to sales to Michigan Gas. The 
fundamental principle is that, to be lawful within the mean- 
ing of Section 4 of the Natural Gas Act, any rate schedule 
approved by the Commission must not be unduly discrimi- 
natory. That is to say, every purchaser similarly situated 
should be equally eligible and under the law must be per- 
mitted to purchase gas under any authorized schedule and 
must be given an equal opportunity to be heard in any Com- 
mission hearing involving an allocation or disposition of 
gas which may be made available through additional Trunk- 
line facilities. Amy other procedure would result in an 
injustice and undue discrimination, resulting in an emascu- 
lation of the Natural Gas Act and the Congressional inten- 
tion in the administration thereof. 

It is the Commission alone that has the power to deter- 
mine, after full consideration of a pipeline’s operations as 
a whole, following due notice and opportunity for hearmg 
by all customers and other persons affected, the manner in 
which an applicant’s additional gas supply shall be allo- 
cated to those shown by the evidence to be eligible to pur- 
chase the additional supply. By proposing to render 
service only to Consumers, Trunkline, in its application, was 
by indirection attempting to assume functions of allocation 
the exercise of which is entrusted solely by Congress to the 
Commission. No notice was given, nor could have properly 
been given, to the parties to the effect that the Commission 
was waiving its allocation authority. Apparently recogniz- 
ing the untenableness of its position, Trunkline, in its reply 
brief, now asserts that it has no objection to selling 6,000 
Mef per day to Michigan Gas. This gesture, however, does 
not satisfy the purposes of the Act. To meet the require- 
ments of the Act the Commission has no alternative but to 
reopen the record for the purpose of permitting Panhan- 
dle’s and Trunkline’s customers to show their requirements 
in order to get their fair share of the expanded capacity or, 
in the alternative, the new capacity would have to be 
reserved by the Commission until an allocation proceeding 
can be concluded. However, the additional facilities 
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required to meet the needs of such customers ‘would undoubt- 
edly be far in excess of that here proposed. In other words, 
it would be an entirely different project. Accordingly, for 
this reason alone, the applications herein must be denied. 

The Commission’s rate witness also urged, as do Staff 
counsel, that any certificate that may be issued to Trunkline 
should be conditioned so as to require Trunkline to file with 
the Commission, at least 90 days prior to the commencement 
of service, rate schedules acceptable to the Commission and 
fully supported by cost information required by Section 
154.63 of the Commission’s regulations because Trunkline’s 
proposed firm contract rate is based solely on estimates, 
even if the Commission adopts Trunkline’s cost allocation. 
Farther, the Staff requests that if such rates are not accept- 
able to the Commission that the Commission reserve the 
right to prescribe the proper and acceptable rates. Trunk- 
line objects to this suggested requirement because, it says, 
“Tt is obvious that 90 days prior to the completion of the 
facilities and beginning of service the actual cost of the 
proposed facilities will still be unknown.’’ It may be that 


the total cost would be unknown at that time but the expend- 
itures actually incurred up to that time would be known 
and such known costs, together with an estimate of the cost 
of the work then in progress, would not amount to an unrea- 
sonable requirement and would, in any event, be a better 
guide to a proper rate than the total estimated cost now 
contained in the record which the Staff finds questionable. 


Gas Suprty anp DELIVERABILITY 


Gas Contracts. Trunkline necessarily follows the prac- 
tice of other pipelines of carrying on a program of con- 
tinuous acquisition of new gas reserves for the reason that 
pipelines are faced ‘‘with the problem of replacing from 
some source every cubic foot of gas withdrawn from present 
supplies’? (Northern Natural Gas Company, 15 F. P. C. 
673, 675).7. Through the Superintendent of its Gas Supply 


T The Commission first denied (15 F. P. C. 682) and upon oral 
argument granted (15 F. P. C. 1134) Northern’s application 
involved in the initial decision cited, such action being taken for 
reasons other than those relating to the necessity for the current 
replacement of reserves. 
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Department Trunkline presented in evidence in this pro- 
ceeding (1) all of the new and recently-amended gas pur- 
chase contracts which have been entered into since 
Trunkline’s last certificate proceeding, and (2) contracts 
underlying its entire system gas supply. 

The new gas purchase contracts fall into two categories. 
First, those regarded as representing routine acquisition 
of reserves near Trunkline’s system and under which con- 
tracts Trunkline is now purchasing gas. Second, those 
relied upon by Trunkline in this proceeding to support its 
proposed expansion and which are by their terms contingent 
upon the receipt of a satisfactory certificate by Trunkline 
authorizing the sale to Consumers. This second category 
of contracts covers substantial new reserves from fields in 
Texas Railroad Commission District 3 (Chocolate Bayou 
Field in Brazoria County and the Alta Loma-Hitchcock 
Fields in Galveston County) and in southern Louisiana 
(Block 67 Field, offshore West Cameron Parish; Block 26 
Field, offshore Vermilion Parish; and North Freshwater 
Bayou Field, Southwest Ester Field and Kaplan Field, 


Vermilion Parish). An examination of the new gas pur- 
chase contracts presented by Trunkline reveals that in 1960 
Trunkline will pay the following prices for all of the 
natural gas purchased in the following areas: 


Routine Acqvisirions 
County Price 


Bee County, Texas 9¢ and 14.75¢ 
Brooks County, Texas. 

Colorado County, Texas............. 

Goliad County, Texas. 

Harris County, Texas... H 

Hidalgo County, Texas................. --- 12¢and13¢ 
Jim Wells County, Texas 13¢ 

San Patricio County, Texas.............. 13¢ 
Cameron Parish, La... wee 8¢, 8.5¢ and 8.6¢ 
Beauregard and Allen Parishes, La. 16.8¢ 

West and East Carroll Parishes, La. 16.8¢ 
Richland Parish, La... . 16.8¢ 
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Acquisrrions To Suprorr Proposes Expansion 
County Price 


Galveston County, Texas......._-------—_-—-—-- 20¢ 
Brazoria County, Texas—..____-------—-—- _- 20¢ 
Vermilion Parish, Onshore...___....—----—-—— 
Vermilion Parish, Offshore 

West Cameron Area, Offshore..._......__-.— — 22¢ 


In each of the various areas involved, Trunkline is pay- 
ing the ‘‘routine acquisition’ prices and proposes to pay 
the higher 20 and 22 cent prices irrespective of the kind 
of gas, quality, or right to process. While it is true that 
the volumes proposed to be acquired for 20 and 22 cents 
per Mcef are larger than the ‘‘routine acquisitions’’ it seems 
inappropriate to allow a higher price for this gas because 
of the larger quantifies involved, that is if the rate level 
is to be related to a reasonable rate of return. This is so 
for the reason, among others, that the greater the produc- 
tion from a particular field or well the lower the unit cost 
of production normally would be. Pipelines, gas distribu- 
tors and electric utilities recognize this fact in their step- 
rates under which they sell large volumes of gas and 
electric power at a less unit cost than small volumes, ie, 
except in special circumstances not claimed here the cost 
is less for high usage customers than for low usage cus- 
tomers. Similarly, high production of gas is less costly 
per unit than low production. 

The lower-priced routine gas acquisitions cover gas 
purchased in fields relatively close to Trunkline’s facilities 
and generally the only additional faeilities installed by 
Trunkline to receive this gas are meter rum installations. 
However, in order to attach the 20 and 22 cent gas reserves 
relied upon to support Trunkline’s proposed expanded 
project, Trankline must construct substantial gathering 
facilities estimated to cost approximately $12,142,500, with 
initial deliveries under these contracts to be made about 
the time of Trunkline’s imitial deliveries to Consumers. 
This is the principal reason why Trunkline allocated to 
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Consumers the ost of gas under these particular contracts. 
However, counsel for Trunkline recognize that the proposed 
gathering system can and will undoubtedly serve other 
and general system purposes for, in their main brief, they 
say: “It is important to note that Trunkline’s existing 
pipeline system in its gas supply area traverses almost 
the entire length of the prolific producing area of the 
Louisiana and Texas Gulf Coast * * *. ‘Trunkline’s pro- 
posed gathering facilities will further extend its lines into 
new important and highly productive areas, thereby 
affording it ready access to newly discovered prolific fields 
in the Gulf Coast area ***. A high rate of drilling activity 
and discovery of gas reserves has been maintained in this 
entire Gulf Coast area, and it is expected that this high 
rate of diseovery will continue for the foreseeable future 
*¢* Thus, the development of large additional quanti- 
ties of gas may be anticipated and Trankline’s present and 
proposed facilities are geographically located so as to 
place it in a highly favorable position for contracting addi- 
tional gas reserves in the future.”’ 

The conclusion to be drawn here is that Trunkline was 
able to contract for its ‘“‘routine acquisitions’’ at substan- 
tially lower prices beeanse, generally speaking, it had a 
better bargaining position in relation to producers having 
wells adjacent to its system. However, with substantially 
larger volumes available for sale by larger producers who 
were aware of Consumers’ critical need for gas, the price 
rose to 20 cents and 22 cents per Mcf, although the higher 
prices were wholly unrelated to cost of production which 
as indicated hereinbove will be at a lower cost per Mef 
than the cost to producers from whom gas is obtained under 
Trunkline’s ‘‘routine acquisition’? program.’ In addition 
there is the further fact that Tronkline must spend some 


8 It should be pointed out that there is testimony indicating that 
production from offshore fields at times may involve costs higher 
than onshore production. Staff counsel point out that if “‘the cost 
of producing gas offshore is much higher than it is onshore, and 
since the offshore 22¢ per Mcf price has not been shown to be 
necessary and proper, how little substantiation is there for the 22¢ 
per Mef price for gas produced onshore ?”’ 
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$12,142,500 in the construction of facilities to transport 
such gas into its transmission system which will further 
add to the expense which ultimately must be borne by the 
consumer. In short the prices paid and proposed to be 
paid by Trunkline were determined by the prices which 
could be exacted by the various producers in the light of 
the circumstances in which they found themselves. Accord- 
ingly, the larger producers were able to demand higher 
prices not because of higher costs of production but simply 
by reason of their knowledge of existing conditions and 
ability to take advantage of their situation because of the 
Commission’s consistent approval, since the Signal case, 
of contract prices without modification or condition. How- 
ever, this method of procedure places small producers with 
higher costs at a distinct disadvantage and is at odds with 
the intent of the Natural Gas Act to prevent preference, 
discrimination and advantage as to price and otherwise. 
Of interest here is the fact that although producers have 
been able to exact different prices for gas, the pipelines and 
distributors nevertheless must charge uniform rates regard- 
less of sources of gas or volumes involved in particular 
field sales. 


Reserves and Availability. Trunkline’s gas reserves and 
availability estimates prepared by the firm of DeGolyer and 
McNaughton show total proved gas reserves, as of January 
1, 1958, amounting to 3,345,135 MMcf. The addition of 
minor contract additions and replacements increases the 
total of 3,683,164 MMcf. Trankline’s gas reserves are thus 
claimed to be ample to meet the entire system requirements, 
including the proposed sales to Consumers, for a period of 
15 full years and at declining rates thereafter. The reserve 
life index for the Trankline system is 20.6 years. 

The inclusion of the minor contract additions and 
replacements (equivalent to approximately 10% of total 
system requirements and based upon Trunkline’s past expe- 
rience in augmenting the existing gas supply—which prac- 
tice it plans to continue) is reasonable for Trunkline’s 
availability schedule in view of its past experience and the 
location of its system in the Gulf Coast area. 
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The estimates of proved recoverable gas reserves include 
371,673 MMef for reservoirs classed as proved on the basis 
of gas saturation reported in core analysis, electrical logs 
and production or flow tests from other formations in the 
game fields. Cores were not available on four of the reser- 
voirs which were considered as proven on the basis of other 
data. This estimated 371,673 MMcf is gas proposed to be 
gold to Trunkline by Union Oil (Block 67 sale—Docket 
G-15487; Block 26 sale—Docket G-15486; North Freshwater 
Bayou sale—Docket G-15487) and Pan American (Block 26 
sale—Docket G-15438; North Freshwater Bayou sale— 
Docket G-16501). 

The tenuous evidence offered by Trunkline to support 
the estimated reserves in the non-flow tested sands cannot 
be used as criteria to determine proved recoverable reserves. 
Evidence of this type has been rejected by the Commission 
in prior decisions and its unreliability is shown in this pro- 
ceeding by competent testimony offered through the Staff’s 
geologist. Accordingly, it is found that the 371,763 MMcf 
of reserves in the non-flow tested reservoirs has not been 
proved as recoverable reserves. Therefore the untested por- 
tion of the reserves covered by Union Oil’s Dockets G-15487, 
G-15486 and Pan American’s Dockets G-15438 and G-16501 
must be denied. However, such denial does not cause the 
denial of Trunkline’s application because of the lack of gas 
supply for the reason that, after such reserves are elimi- 
nated, Trunkline’s reserve index and deliverability life of 
the reserves is conceded by the Staff to be 18% and 13% 
years respectively. This meets the criteria of recent Com- 
mission decisions. 

Of particular importance, however, is the fact that of 
all the reserves proposed to be connected in southern Loui- 
siana in this proceeding, 58.5 percent are untested, and of 
the offshore reserves 83 percent are untested. 


REcoMMENDED Rate ConpDrvIon FOR Propucer-APPLicaNTs 


As hereinabove pointed out, Trunkline’s gas purchase 
contracts for the supply of gas acquired to support its 
proposed expansion program are located in two areas in 
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Tronkline’s gas supply area on the Texas-Louisiana Gulf 
Coast. The initial price in the Texas area contracts is 20 
eents per Mcf, and in the Louisiana area contracts 22 cents 
per Mcf. Although Staff counsel do not recommend a 
rate condition regarding the contract price of 22 cents per 
Mef in the Louisiana area, they are ‘‘constrained’’ to say 
that their ‘‘position is not one of approval, but that it is 
dictated by the fact that similar prices as those proposed 
have been certificated by the Commission.’ 

Staff counsel contend that in the event certificates are 
issued to the producers for sales to Trunkline in the Texas 
area (Galveston and Brazoria Counties in Texas Railroad 
Commission District No. 3), such certificates should be 
conditioned so as to limit the initial rate to 13.7 cents per 
Mcef. The applications for sales in Brazoria and Galveston 
Counties are: 


Applicant 


Phillips Petroleum Company 
Phillips Petroleum Company.—..... 
The Superior Oil Company........ 


J. S. Michael.........--.---.-..—------+ 


The 13.7 cent per Mef rate recommended by Staff coun- 
sel is at variance with the 15.2 cent per Mef rate condition 
recommended by the Staff’s witness. Furthermore, on 
cross-examination and rebuttal it was shown that the 
highest rates certificated by the Commission in Brazoria 
and Galveston Counties are 17.5 and 18 cents per Mef. It 
was also shown that the Commission has certificated a sale 
to Transcontinental Gas Pipe Line Corporation at an initial 
price of 21.5 cents per Mef from the High Island Field in 
Railroad District 3. Accordingly, since the Commission has 
certificated a price as high as 21.5 cents per Mcf in Rail- 
road District 3, it would appear that Staff Counsel, on the 
basis of their position relating to the Louisiana area con- 
tracts, must concede that the Texas area contracts should 
also be approved without a condition as to price. The fact 
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that the 21.5 cent sale to Transcontinental Gas Pipeline 
Corporation is made in a county other than Brazoria and 
Galveston would seem to be immaterial. 

The basis upon which the Staff recommended the 13.7- 
cent rate for the Texas area sales is not clearly stated 
and the reasoning to support such conclusion is obscure. 
As to the statistical field price data presented through the 
Staff witness, it should be pointed out that substantially 
similar data has been presented by the Staff in prior certifi- 
cate cases but has never been relied upon by the Commis- 
sion even though the Commission recognizes that it may 
be relevant and material in reaching conclusions as to price 
conditions in certificate proceedings.® In the Seaboard 
case, for example, the Staff presented statistical field price 
data similar to that presented in the instant proceeding. 
In its disposition of that case the Commission stated that 
it was ‘‘argued that we should employ statistical techniques 
involving the grouping of price data, and the use of aver- 
age prices, to arrive at some price lower than the pro- 
posed sale. However, as we have shown, such price data 
are of little probative value unless it is also shown that 
the conditions and circumstances, as well as the time under 
which the prices were negotiated, were substantially simi- 
lar. The introduction of such evidence in certificate pro- 
ceedings makes difficult the timely administration of the 
Act, while it is doubtful if a rate reduction based on such 
data without proof of the surrounding circumstances would 
be held to be reasonable’’ (19 F. P. C. at 423).1° The rea- 


° See, however, Signal Oil & Gas Co. v. Federal Power Commis- 
sion, 238 F. 2d 771, cert. den. 353 U. 8. 923. 


10 Pertinent here is the following excerpt from the decision of 
the Presiding Examiner in El Paso Natural Gas Company, et al., 
Dockets G-12580 et al., filed February 26, 1959, and now pending 
before the Commission, in which he comments upon the Commis- 
sion’s views as to when it would consider that Staff field price data 
would have probative value: 


“*Consideration of the Commission’s views as to when it 
would consider that Staff data, such as that presented here, 
would have ‘probative value’ and thus would persuade it 
to condition a certificate of an independent producer as to 
price leads to these conclusions. As a practical matter, it 
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son the staff continues to present field price data is appar- 
ently due to the fact that while they have no Commission- 
established formula to follow in certificate proceedings, they 
TS a Te a RS CN oa 


would be difficult and probably impossible for the Staff, or 
any distributor intervenor to present proof that all the 
material conditions and circumstances of transactions often 
taking place years ago were substantially similar to a recent 
transaction. The mere ascertainment of all the “<eonditions 
and circumstances’? surrounding an earlier transaction 
would be an extremely time-consuming, difficult, and prob- 
ably impossible burden for Staff counsel or intervenors to 
meet. Moreover, even if Staff counsel or intervenors obtained 
and undertook to present evidence of earlier transactions to 
show that the ‘conditions and circumstances’ in which the 
price was arrived at were substantially similar to the case 
at hand, such evidence would be subject to continuous differ- 
ences of opinion as to whether the ‘eonditions and circum- 
stances’ were actually similar and objections on many other 
grounds including materiality and relevancy. If such evi- 
dence were permitted to be introduced, the hearings would 
in practical effect constitute trials of earlier transactions to 
ascertain whether they were or were not similar to the one 
under consideration and whether the ways they were differ- 
ent were material and the hearings would be interminable. 
Indeed, it is often difficult to ascertain all the material facts 
of a fairly recent occurrence, such as the one at hand. More- 
over, sales transactions between independent producers and 
pipelines were not regulated prior to June 7, 1954, and 
accordingly there are no Commission records available 
regarding the ‘conditions and circumstances’ under which 
such contracts were executed and price levels reached, except 
to the extent that in certain of the Commission’s rate cases 
the amounts paid by pipeline purchasers for gas were con- 
sidered an integral part of the determination of cost of 
service for such companies. However, no investigation or 
consideration was ever given to the fairness of prices charged 
by an unaffiliated producer. . 

“Tn addition to the problem of showing that the ‘condi- 
tions and circumstances’ of past transactions were similar to 
those of a recent transaction, the language quoted from Sea- 
board refers to the necessity of the element of ‘time’ being 
substantially similar, in order for an appropriate compari- 
son to be made. Apparently, the Commission’s thought is 
that after the lapse of a period of relative length between 
the dates of the making of the contracts set forth in the 
statistical study and the date of the transaction which is the 
subject of the hearing, ‘the price data’ set forth in the study 
are of little probative value. 

“these Commission enumerated requirements when given 
effect demolish the utility of the statistical technique sought 
to be employed by the Staff in cases of this character for 
purposes of conditioning certificates.”’ 
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recognize what everyone must concede, namely, that there 
is a point beyond which producer rates should not be per- 
mitted to go. They are mindful also of the fact that the 
Commission has said that ‘‘the high initial prices appear- 
ing in some contracts filed with us are a matter of grave 
concern to us, and any valid, practicable legal means avail- 
able will be used to reduce excess prices’’ (19 F. P. C. at 
424). Accordingly in view of the Commission’s precedents 
which hold that a producer-applicant has established that 
the factor of ‘‘rate level’? as an element of public con- 
venience and necessity is satisfied by proof of ‘‘arm’s 
length’? bargaining (which concededly cannot be equated to 
a “‘just and reasonable’ rate), and in the absence of any 
requirements relating to the presentation of cost evidence 
by applicants in producer certificate cases, and in the 
absence of any definitive Commission-established guides, 
the Staff has in this and other cases turned to the field 
price data as indicative of the rapidly rising cost trends 
for natural gas in the United States as at least some reason- 
able indication of the way this industry is tending and its 
serious effect on the pipeline purchaser of gas and, of 
course, in its ultimate effect on the consumers, which the 
Act was designed to protect. 

No evidence was presented to show whether the agreed 
upon rates set forth in the producer-applicants’ contracts 
are just and reasonable or unjust and unreasonable, it being 
contended by the producer-applicants and Trunkline that 
the problem of just and reasonable rates, or the testing of 
the contract prices on any basis other than agreed upon 
between the parties, can only be inquired into in a rate 
proceeding conducted pursuant to Sections 4 and 5 of the 
Natural Gas Act. Accordingly, they say that when they 
have made out a prima facie case under the requirements 
of the Natural Gas Act, as applied by the orders and opin- 
ions of the Commission, they are entitled to the issuance 
of a certificate. In so contending they rely upon Hope 
Natural Gas Company, et al., Dockets G-12571, et al., 19 
F. P. C. 405; Transcontinental Gas Pipe Line Corporation, 
et al., Dockets G-13143, e¢ al., 20 F. P. C. 264; Seaboard Oil 
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Company, Docket G-11970, 19 F. P. C. 416; Anthony J. 
Tamberello, et al., Dockets G-3040, et al., Opinion No. 287; 
Houston, Texas, Gas & Ow Corporation, et al., Dockets 
G-9262, et al., Opinion No. 301, aff’d Florida Economic 
Advisory Council v. F. P. C., 251 F. 2d 643, cert. den., 356 
U.S. 959; Natural Gas Pipeline Company of America, et al., 
Opinion No. 299, aff’d Oklahoma Natural Gas Company v. 
F. P. C., 257 F. 2d 634. 

In making their prima facie case, each producer-appli- 
cant presented a witness who had participated in the nego- 
tiations of the contracts with Trunkline. These witnesses 
described the circumstances and conditions under which the 
contracts were negotiated and testified that the applicants 
were ready, able and willing to perform its obligation in 
accordance with the terms of the contracts when the Com- 
mission issues a satisfactory certificate; that the price 
agreed upon by the producers and Trunkline were the 
result of arm’s length bargaining; and that there is a 
market for the gas (as shown by the fact that Trunkline 
has contracted to purchase the gas). To complete the prima 
facie showing relied upon, Trunkline presented evidence 
demonstrating that the project can be financed under the 
proposed rates and that there is a market for the gas at 
the proposed prices (as shown by Trunkline’s contract with 
Consumers). Thus each of the producer-applicants assert 
that the prima facie case presented is comparable to that 
presented by other applicants which have received certifi- 
cates sought by them and that such certificates should be 
issued without a price condition. 

Before proceeding further it should be pointed out that 
the prima facie case which the prior Commission orders and 
opinions now permit producer-applicants to rely upon is to 
be contrasted with the position it took in Signal, supra, in 
which the Commission granted Signal a certificate for the 
sale of gas to Cities Service Gas Company on the condition 
that Signal file a rate of 10 cents per Mef for the gas to 
be sold, rather than the 12 cent rate provided in the sales 
contract between Signal and Cities Services. Over Signal’s 
objection to that condition, the Court of Appeals affirmed 
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and certiorari was denied. In this case the Commission 
rejected Signal’s argument that the 12 cent rate was reason- 
able because reached by arm’s length bargaining; found that 
the evidence did not show that Signal’s proposed 12 cent 
rate was just and reasonable; and concluded that Signal 
was not precluded from seeking a change in its rate struc- 
ture as provided in Section 4(d) of the Act, and in proceed- 
ings on such a proposed change the Commission could pass 
on the reasonableness of the changed rates. The Court, in 
sustaining the Commission’s power to fix a particular rate, 
pointed out that: 


ss# © * Signal offered no evidence to justify the rea- 
sonableness of the proposed 12 cent rate, nor did it 
claim that the 10 cent rate was confiscatory. * * *’’ 
(238 F. 2d at 775). 


And the Commission in its brief in opposition to a writ for 
certiorari stated in part: 


‘¢Moreover, in sanctioning a rate which was to 
be effective immediately, the Commission was con- 
fronted with the conflicting rates sought by the vari- 
ous parties. Signal was pressing for the 12 cent 
rate provided in its Cities Service contract. On the 
other hand, the intervenors were urging a 10 cent 
rate. In choosing between these alternative rates, 
the Commission noted that Signal had not only failed 
to discharge its burden of showing the 12 cent rate 
to be just and reasonable and in the public interest, 
but also it had not challenged effectively the evidence 
supporting a 10 cent rate or shown that the 10 cent 
rate would be confiscatory. * * *’’ (p. 15) 


Thus the Commission contended in its brief opposing 
certiorari in Signal that the applicant had the burden of 
establishing that the rate level set forth in the contract 
was just and reasonable and in substance applicant had 
the burden of showing that the issuance of a certificate at 
the proposed rate level would serve public convenience and 
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necessity. It held Signal had not met this burden and there- 
fore its order issuing a certificate should be conditioned to 
a lower rate level. This Commission position sustained by 
the Court is the valid legal principle which is applicable. 
Any expression of view in Seaboard (19 F. P. C. 416) and 
subsequent orders and opinions seemingly inconsistent with 
this view would in the light of the Court’s opinion in Signal 
appear to be more apparent than real. Accordingly it is 
concluded that the Court’s decision in Signal requires a 
holding that proof that the rate level at issue will serve 
public convenience and necessity is a necessary part of 
applicant’s burden of proof. To hold otherwise would be 
to hold in the usual certificate case that an applicant is 
required to sustain the burden of proof on all matters 
which are usually not even contested and is not required 
to present any proof whatever on that which is in issue. 
In Hope (19 F. P. C. at 407) the Commission ruled: 


We are of the view that if the applicant proves 
there is a market for the gas at the proposed price 


and that the project is economically feasible at the 
proposed price (both market and economic feasibility 
being factors which we consider in determining public 
convenience and necessity) that it has sustained its 
burden of going forward with the evidence, and in the 
absence of evidence showing that the proposed price 
or rate adversely affect the public convenience and 
necessity, the applicant has made out a prima facie 
case, and a certificate should issue to it. (Emphasis 
supplied.) 


11 This view is buttressed by the legislative history of the Act, 
particularly at the time that Section 7 thereof was amended in 1942. 
For example the House Report, referring to Section 7(e) states in 
part, ‘‘The bill when enacted will have the effect of giving the 
Commission an opportunity to scrutinize * * © the characteristics 
of the rate structure in connection with the proposed construction 
or extension at a time when such initial matters can readily be 
modified as the public interest may demand.’’ (H. Rep. No. 1290, 
77th Cong., Ist Sess., pp. 2-3 (1941)). (Emphasis supplied). 
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As made abundantly clear herein, applicants are mistaken 
in their claim that the proposed field prices for gas do not 
adversely affect the public convenience and necessity. 

Trunkline’s President testified that ‘‘The only type of 
rate ever considered in our discussions with Consumers 
* * “was one which would reimburse Trunkline for the cost of 
additional gas and the transportation required to serve Con- 
sumers. To obtain a new supply of gas for Consumers 
* * * and roll it into our overall rate structure would impose 
an undue burden on our present customers without provid- 
ing any benefits to them.’’ In explaining the reasons for 
the spread between Trunkline’s present cost of service (27 
cents) and that proposed for Consumers (4554 cents), he 
further testified that the reasons for this difference are 
three in number. First, the ‘‘large spread’’ between Trunk- 
line’s present average cost of gas and the cost of gas being 
purchased today. Second, higher unit cost of the partial 
looping program. Third, the higher unit cost of the 240- 
mile extension of its transmission system from Tuscola to 
to the Michigan-Indiana line while it is operating at less 
than its ultimate fully-powered capacity. 

Since it is the general practice of Pipelines, including 
Panhandle, to roll into their rate structure the cost of expan- 
sion programs, and to operate on the basis of either uniform 
rates or zone rates, it is unreasonable to believe that the 
additional cost of Trunkline’s proposed facilities accounts 
for the incremental cost rate proposed to be charged to 
Consumers. Accordingly, of the three factors referred to 
by the President of Trunkline, the factor that caused Trunk- 
line to seek approval of the incremental cost rate is the high 
field price of gas. 

The opinions and orders of the Commission issued since 
the court’s decision in the Signal case have, in the Exami- 
ner’s view, given every encouragement to producers to seek 
the highest possible prices for natural gas. When left in 
what is tantamount to an uncontrolled state the producers 
quickly demonstrated that they had the ability and means 
to exact maximum rates. This is clearly indicated by the 
testimony of a witness for Trunkline: 
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Presiding Examiner: Now, is it a fact, based on 
your experience, you being the superintendent of 
Trunkline’s gas supply department, that the pro- 
ducers of gas seek the highest price that they can 
obtain in the circumstances present at the time you 
have sought to purchase gas on the part of Trunk- 
Tine? 

* ° * ° * e 

The Witness: I think the producers are always 
seeking to obtain the highest price that they can, 
but by the same token we are always seeking to pur- 
chase gas for the lowest price we can. 


So the freedom which producers have been permitted to 
enjoy has not arrested the unhealthy trends the Act seeks 
to prevent. Instead that freedom has added impetus to 
spiraling prices. And, as yet, there is no end in sight. 
Moreover, it would be quite contrary to one’s knowledge 
of human nature to believe that producers now being paid 


the highest prices for gas will not—if left uncontrolled as 
to price in certificate cases—seek to exact still higher prices 
in the future; that those receiving less than the highest 
price will bend every effort to obtain at least the highest 
price. It was this inevitable tendency, among others, that 
made it necessary for Congress, in the enactment of the 
Natural Gas Act, to protect consumers, investors and the 
public generally through the allowance of just and reason- 
able rates. 

The purpose of Congress in enacting the Natural Gas 
Act was to provide a comprehensive scheme of complemen- 
tary regulation to attain ‘‘a harmonious dual system of 
regulation of the natural gas industry—federal and state 
regulatory bodies operating side by side, each active in 
its own sphere”’ (P. U. C. v. Gas Co., 317 U. S. 456, 467). 
And as the Commission said in Seaboard (19 F. P. C. at 
423), ‘‘The proper administration of the Act demands a 
close adherence to the intended scheme of the statute”’. 
But what is the intended scheme of the statute? Under no 
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circumstances could it be said that regulation was to accord 
with arm’s length bargaining, for Congress when it enacted 
the Natural Gas Act determined that only just and reason- 
able rates were lawful and it is clear that any relationship 
between rates arrived at by arm’s length bargaining and 
just and reasonable rates would be purely coincidental. 
Furthermore, Commission jurisdiction to modify arm’s 
length deals as to wholesale prices is necessary for effective 
exercise of its authority and to prevent undue hardships 
and handicaps on various segments of the industry from 
being passed on to the consumer who in the final analysis 
is without organization and whose only means of protection 
is through the proper administration of the statute, the 
most important objective of which when enacted was to 
protect him. The absence of proper administration in such 
jurisdiction would result in substantial gaps in the com- 
prehensive regulatory scheme envisaged by Congress. For 
example, lack of control over wholesale prices could easily 
defeat the ‘“‘primary aim”? of the statute which is ‘‘to pro- 
tect consumers against exploitation at the hands of natural 
gas companies’’ (F. P. C. v. Hope Natural Gas Co., 320 
U. 8.591, 610). It is no secret that it has been the inevitable 
tendency of producers to increase wholesale prices to the 
pipeline companies to the end that their gas is sold in the 
most profitable manner and it is obvious that some unfor- 
tunate results can, and have, resulted from this tendency 
and are reflected in the proposals herein. The longer this 
situation is permitted to continue, the harder it will be to 
halt the trend. It would have been easy to have held it in 
check from the outset. It is easier to correct today than 
tomorrow or thereafter. One thing is certain, the con- 
sumer has no protection from soaring prices if one seg- 
ment of the industry, namely, the pipelines, is regulated, 
while another segment, the producers, are free to boost 
prices, forcing other parts of the industry to go along with 
them. As observed in the initial decision in Northern 
Natural Gas Co., Docket G-2409, 15 F. P. C. at 681, ‘‘success 
in the natural gas business is not the success of any one of 
the three segments * * * comprising this business. It is 
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the success of all. No segment can live off the others with- 
out being lived off of by the others. Thus in the adminis- 
tration of the Natural Gas Act the Commission must project 
its view over the entire industry and determine that policy 
which will best preserve the whole rather than have each 
interest dictate its own policy. All this to the end that 
the industry in its entirety is assured life and strength and 
the consuming public is provided with adequate service at 
reasonable rates.”’ 

The facts as to the unhealthy trend of higher field prices 
and their effect upon other segments of the industry and 
consumers and investors are sufficiently reflected in this 
and other cases recently disposed of by the Commission and 
now pending before the Commission to make it necessary 
to deal with producer prices in a manner best calculated 
to protect both public and private interests. 

Turning first to the adverse effects of high field prices 
reflected in the instant proceeding. As hereinabove pointed 
out, it is the ‘‘large spread’’ between Trunkline’s present 
average cost of gas and the cost of gas proposed to be 
purchased to support its expanded project that accounts 
for Trankline’s incremental rate proposed to be charged 
Consumers. To authorize imposition of these rates upon 
Consumers, rates which have not been shown to be just and 
reasonable, would encourage all natural gas producers and 
all pipelines, including those involved here, to believe that 
they have the right without restriction and solely on the 
“devil take the hindmost’”’ basis to pick and choose the 
customers who are the highest bidders, rather than to sell 
their gas on a basis which would best serve ‘¢public con- 
venience and necessity’”’ as imperatively required by Con- 
gressional intent as expressed in the Act. On this mistaken 
theory of regulation customers in urgent need of gas, such 
as Consumers, whi millions of dollars annu- 
ally for new facilities, can be forced to pay higher 
prices for gas than a distributor which does not find itself 
jn such critical circumstances but which could sell addi- 
tional natural gas if it is made available to it at prices 
which will enable it to compete favorably with its com- 
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petitors in the fuel business. On this line of reasoning, 
the result would be that where a utility is in the greatest 
distress for additional supplies of gas, the greater is the 
price which it would be required to pay. This concept is 
directly at variance with the entire intent, spirit and pur- 
pose of the Act. The mere fact that Consumers may be 
in a position to dispose of the gas it is here proposing to 
purchase from Trunkline can by no means be said to indi- 
cate that other distributors having heavier carrying cost 
and greater competition from other fuels could likewise 
afford to pay such a price. Furthermore, if producers are 
free to exact maximum rates they can effectively nullify 
all efforts of distributors to effect savings through the con- 
struction of storage facilities and otherwise, creating a 
lack of (1) investor confidence in the ability of distributors 
to protect their investments, (2) a lack of confidence in 
consumers in the processes of government itself, and (3) 
impose higher costs upon consumers. 

The adverse effect of high field prices has been reflected 
in eases recently before and now pending before the Com- 
mission. Three cases will suffice to illustrate this fact. 

The initial decision in Tennessee Gas Transmisson Com- 
pany, Docket G-11107 (20 F.P.C. _), affirmed by the Com- 
mission as to the point here under consideration (20 F. 
P.C. +), pointed out that Tennessee’s proposed rate for 
peak service in the New England area was wholly without 
justification, and in that connection stated: 


«c@ ® © As the Examiner pointed out in the Central 
Kentucky Natural Gas Company case (15 F. P. C. 700, 
726), affirmed by the Commission (15 F. P. C. 730), 
‘while the Commission in the past has been concerned 
chiefly with (1) the issuance of certificates of public 
convenience and necessity authorizing the construc- 
tion of facilities, and (2) the fixing of rates, now that 
billions have been invested in the natural gas indus- 
try the Commission is faced with the necessity of 
giving equal attention, if not greater attention, to 
the protection of the investments made. Perhaps 
the greatest need of the industry today and in the 
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future is stability to the end that it may still march 
on for the benefit of all* °°’. 

“If field prices for natural gas continue to 
increase, the conditions in the New England area will 
inevitably spread throughout Tennessee’s system, 
that is all the way back to the wellhead, with con- 
sumers being penalized every foot of the way. The 
same will be true as to other pipeline and distribu- 
tion systems. In view of this prospect, there must be 
a recognition of the changing conditions. What was 
suitable in the industry as it has been in the past, 
so far as a continuation of the up-trend in prices and 
competition are concerned, will not do at all in the 
future. No segment of the industry lives just for 
itself. It exists for the benefit of the whole industry. 

“Tf natural gas service can continue to be made 
available at rates reasonable to all, it can serve as 
the cornerstone of a healthy gas industry. On the 
other hand, if the foundation of such industry is 
undermined by the lack of reasonably priced services, 
then the resulting weakness will not only adversely 
affect, but it might even destroy, the investments 
which have been made in pipeline and distribution 
properties, to say nothing of the harm done to con- 
sumers. 

“The constantly increasing field prices paid by 
pipelines have, in the Examiner’s view, overshadowed 
all other developments in the past few years in the 
natural gas business. Accordingly, investors, dis- 
tributors and consumers have found themselves under 
the necessity of reappraising the situation and out- 
look in the light of new economic uncertainties little 
dreamed of before. In these circumstances, it is not 
surprising that distributors such as the New Eng- 
land companies and others are beginning to take a 
jolting after a sustained advance. But this jolting is 
no justification for Tennessee’s proposed peak ser- 
vice when its customers enter a period of tough com- 
petition, particularly when that competition will 
increase with each rise in the field price of gas. 
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“Tt seems strange to the Examiner that Tennessee 
should here seek to render uneconomical peaking ser- 
vice to the New England companies after having 
successfully convinced the Commission of the urgent 
necessity for purchasing the CATCO natural gas 
reserves. The CATCO natural gas is being purchased 
under contracts providing for the delivery of approxi- 
mately 2 trillion cubic feet over a 30-year period, at 
prices ranging from 22.4 to 35.4 cents per Mcf. These 
contracts provide the highest initial price and the 
greatest rate of price escalation known insofar as 
southwest purchases are concerned. According to the 
contention of Tennessee’s counsel the ‘recoverable 
reserves controlled by Tennessee, as of January 1, 
1957, amounted to 14,798,003 Mcf. By adding spot 
purchases the figure becomes 15,281,731 MMef * * *, 
By using the estimated customers’ requirements until 
1964 (year of maximum requirements) and the 1964 
requirements thereafter as the measure of the sys- 
tem requirements, the reserve life index for Tennes- 
see’s system is 19.6 years if the proposed sale to Mid- 
western at Docket G-9454 is excluded, and 18.2 years 
if that proposed sale is included * * *.’ No one, 
of course, would question the wisdom of a pipeline 
company in having available to it adequate gas 
reserves. However, with its customers running into 
trouble in their distribution areas Tennessee, if it 
wants to assist those customers, should, in the Exam- 
iner’s view, be urging the Commission, among other 
things, to take appropriate actions to stabilize field 
prices rather than let such prices go to unprece- 
dented heights. While a pipeline company which has 
grown prosperous over years of reasonable prices 
may be able to seek and obtain business in areas in 
which it does not now serve, the same is not true of 
distributors. They are forever confined to their pres- 
ent service areas which can become smaller instead 
of larger depending upon their ability to compete 
with their competitors for the consumer’s dollar. If 
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distributors are to prosper and consumers are to 
benefit, the distributors must be given as much room 
as the other two segments of the industry, namely, 
producers and pipelines, in which to advance. This is 
the only state in which the industry can cope with 
its ever increasing and complex problems.” 


° ° ° s ° ° 


“The one factor which is perhaps giving natural 
gas distributors their greatest concern today is the 
skyrocketing prices paid to producers for, as herein- 
above indicated, a continuation of such increases 
could push the cost of gas to the point where the aver- 
age consumer cannot afford to pay for it or convert to 
its use. This factor, however, can be controlled by the 
Commission in appropriate circumstances (Signal 
case, supra) and may have to be controlled to prevent 
nullification of the ‘primary aim’ of the statute which 
is ‘to protect consumers against exploitation at the 
hands of natural gas companies’ (F. P. C. v. Hope 
Natural Gas Co., 320 U. S. 591, 610; Phillips Petro- 
leum Co. v. Wisconsin, 347 U. S. 672, 685). Whether 
the Commission can or should exercise its diseretion 
in a certificate proceeding to keep producer prices 
down to the point where they will not exceed aver- 
age field prices is one of the issues presently pending 
for decision before the United States Circuit Court 
of Appeals for the Third Circuit in Public Service 
Commission of the State of New York, et al.v. F.P.C., 
Nos. 12,401 and 12,403. This case involves the con- 
tract price for CATCO gas reserves acquired by Ten- 
nessee as a part of its over-all gas supply relied on 
in Docket G-11107 (17 F. P. C. 732, 880). 

“Jt would appear that every increase in the field 
price of gas that is allowed to become effective will 
prove to be another shot in the arm for the coal and 
other fuel industries and a darkening cloud for the 
pipelines, distributors and consumers. 

‘Under no circumstances should the producer’s 
appetite for higher field prices be permitted to become 
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a pit into which any segment of the industry may 
fall. Stated another way, the profit sheet of the pro- 
ducer is not the only yardstick of a healthy industry, 
for now that billions of dollars have been invested 
the investments made must be protected and depend- 
able markets assured. A continuation of higher field 
prices can only mean that pipeline companies and 
distributors will find their profit margins pinched 
between higher costs and consumer resistance to price 
increases.”’ : 


Questions relating to the CATCO reserves are involved 
in litigation now pending before the Supreme Court for 
review. In connection with the purchase of those reserves it 
should be observed that those reserves are now a part of 
Tennessee Gas Transmission Company’s system reserves 
and that Tennessee’s newly created subsidiary, Midwestern 
Gas Transmission. Company, now has pending before the 
Commission for decision its application (in Dockets 
G-16841, et al.) for service to the Chicago-Gary area. In 
the event Midwestern’s application is approved, its entire 
gas supply will be obtained from Tennessee’s system. Thus 
the CATCO reserves constitute a part of Tennessee’s 
reserves relied upon by Tennessee to serve both Midwestern 
and its other customers.” 

It is a matter of common knowledge that in the Mid- 
western case now pending before the Commission that the 
three distributors in the Chicago-Gary area have taken a 
firm position as to the commodity level of the rate to be 
charged them. Their position is that the commodity rate 
level cannot conform to the Atlantic Seaboard formula for 
competitive reasons. Thus such position regarding a low 


12 Tennessee owns and operates a billion dollar natural gas 
Pipeline system extending in a northeasterly direction from its 
sources of supply in Texas and Louisiana through the States of 
Arkansas, Mississippi, Tennessee, Kentucky, West Virginia, Ohio, 
Pennsylvania, New Jersey, New York and into Massachusetts, New 
Hampshire, Rhode Island, and Connecticut, and is presently mak- 
ing deliveries of natural gas through its Niagara spur at Niagara 
Falls for export and resale in the Toronto area. (20 F. P. C. .) 
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or fixed commodity cost to permit the distributors to main- 
tain a competitive position with other fuels can only mean 
that as the cost of gas increases, such increases can only go 
in the demand component and hence be loaded upon the 
firm loads. 

In short what Midwestern is seeking in its application is 
to have the Commission distort costs for competitive rea- 
sons. Apparently Midwestern’s customers realize that they 
cannot obtain state commission approval of such a distor- 
tion, but that if this Commission approved the distortion 
of costs then such approval might be accepted by the state 
commission for its regulatory purposes. 

Thus it has been shown that in the Tennessee case the 
high field cost of gas magnified the problems facing both 
Tennessee and its distributors. In the Midwestern case the 
applicant’s high cost of gas has resulted in its effort to have 
the Commission abandon, for the purposes of that case, the 
Atlantic Seaboard formula, and in the instant proceeding 
the high field cost caused Trunkline to seek an incremental 
rate. These applicants either overlook or ignore the fact 
that there is a point beyond which a regulatory Commission 
must not go if it is to stay within the perimeter of the Act. 

The clear answer to the ever increasing problems in the 
natural gas business is not a continuous spiral of field prices, 
but rather a regulation of such prices from the outset so 
that there will be no necessity for distortion of cost, incre- 
mental rates, and the like. In this regard it may be observed 
that the coal industry has gone through a long period of 
readjustment, consolidations, mechanization, etc., in order 
to stay in business. To now permit a distortion of costs 
between the demand and commodity components of a rate 
schedule (because of rates with respect to which the pro- 
ducers have never been required to sustain the burden of 
proof) to result in taking business from the coal industry 
would be to permit a result unequaled in regulatory history. 

The Commission has pointed out that ‘‘the high initial 
prices appearing in some contracts filed with us are a mat- 
ter of grave concern to us, and any valid, practicable legal 
means available will be used by us to reduce excessive 
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prices” (19 F. P. C. 424). But of course, as the Commission 
has held, ‘‘It is not enough merely to select arbitrarily or at 
random some price a cent or two or three lower than the 
price for the proposed sale. There must be some rational 
basis for the new price—a ‘grab bag’ approach will not 
suffice; it must be arrived at by some process of reasoning 
in the application of some understandable criterion, if the 
condition whereby it is imposed is to be found ‘reasonable’ 
within the meaning of Section 7(e).’? (19 F. P. C. 423). 
The Commission has ruled out area prices, or prevailing 
prices, as being a rational basis for the imposition of con- 
ditions in certificate cases. Acceptance of area or prevail- 
ing prices at today’s levels would be like locking the door 
after the horse has been stolen, for clearly producers should 
not be permitted to inflate prices through arm’s length deals 
and then be authorized to rely upon such increased prices 
when they have never been required to sustain the burden 
of justifying the contract rates. 

What is a reasonable method? In the Examiner’s view, 
one method is that followed by the Commission in fixing a 
specific date (June 7, 1954) as the controlling date for 
making compliance filings under its orders. For that pur- 
pose the Commission agreed to accept rates actually being 
charged by producers on June 7, 1957. The terms and con- 
ditions of service and the rate to be charged therefor repre- 
sented the producers’ own contractual undertaking at that 
date. The Commission merely required that existing rates 
without regard to any possible unlawfulness be filed and 
that proposed increases be effected by means of the proc- 
esses required by the Act. The Commission could now fix 
the contract price of a producer in effect pursuant to a 
tariff filed and for certificate purposes either permit the 
use of that tariff or require producers, in later certificate 
proceedings, to sustain the burden of proof of showing that 
a greater price is required to prevent confiscation or to 
achieve a just and reasonable rate. 

The Commission has set down for hearing a number of 
independent producer rate cases. In fact, hearings have 
been completed in some of such cases. In a hearing now 
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in recess, i. e., Gulf Oil Corporation, et al., Dockets G-9520, 
et al., the proceeding was initiated under Section 4(e) of 
the Natural Gas Act by Gulf’s filing of proposed increases 
in certain of its rates, which proposed increases have been 
suspended by orders of the Commission. However, the 
Commission in an order issued February 12, 1959, broad- 
ened the scope of the proceeding by invoking its powers to 
include all of Sections 5, 14, 15 and 16 of the Act as well. 
Accordingly, although forty-four dockets were originally 
set down for hearing, those being the suspended rates filed 
by Gulf, the order of February 12th substantially enlarged 
the scope of these proceedings both qualitatively and quan- 
titatively beyond those forty-four dockets by ordering an 
investigation of all jurisdictional rates and charges of 
Gulf. Gulf’s evidence of necessity related to its company- 
wide operations and to its total sales of natural gas. Should 
the Commission determine that Gulf is not entitled to the 
maintenance of all of its present contracts with separate 
rates, but rather that it would be more consistent with the 
principles governing ratemaking to order a rolled-in rate 
to produce just and reasonable rate as required by the Act, 
it may be that such ultimate rate will be at a different level 
than that contended for in any separate rate filing. Should 
the Commission determine that a single rolled-in rate is 
appropriate it would then be in a position to thereafter 
limit Gulf’s rates in certificate proceedings to the single 
rolled-in rate in the absence of a showing made by Gulf of 
the necessity for a higher rate. 

The point is that once the Commission determines what 
is the just and reasonable rate for a particular producer 
the producer can thereafter be permitted to charge the 
same rate in later certificate proceedings for the reason 
that when the single rate applies to system-wide operations 
and costs, facts relating to a particular sale are not a direct 
complication of the rate. It is for this reason that pipelines 
and distributors are able to apply for and render additional 
service without requesting increases in rates. 

For all of the foregoing reasons, including the failure 
of the producers to sustain the burden of proof, the appli- 


H-63 


eations of the producers must be denied. Denial of such 
applications, of course, also follows from the denial of 
Trunkline’s application. 


Requests By Inrervenorgs. 


Two intervenors, namely, Battle Creek and Michigan 
Gas, which are not now customers of Trunkline, presented 
evidence in support of requests for allocations of gas from 
Trunkline’s proposed project. Trunkline does not deny 
that they have a dire need for additional quantities of gas 
but, until it filed its reply brief, it contended, among other 
things, that by reason of its contractual commitment to 
sell the entire 135,000 Mcf to Consumers, it was unable 
to sell gas to them. In its reply brief, however, Trunkline 
agrees to sell Michigan Gas the 6,000 Mcf sought by it if 
the Commission finds that the public convenience and 
necessity requires such sale. Trunkline continues its oppo- 
sition to any allocation of gas in this proceeding to Battle 
Creek. The requests of Battle Creek, Michigan Gas and 
other intervenors will now be considered. 


Battle Creek’s Request. Battle Creek, a customer of 
Panhandle, seeks what amounts to a peaking service, 
namely 4,000 Mef per day for the five winter months of 
November through March of each year, with no gas to be 
purchased by it during the other seven months of the year. 
It proposes to purchase this gas at Tuscola, at a rate 
based on incremental costs at that point, and to have the 
gas transported to its service area through Panhandle’s 
facilities in the same manner that Battle Creek is presently 
receiving its gas supply, a portion of which is obtained 
by Panhandle from Trunkline at Tuscola. Battle Creek’s 
position is that Trunkline’s proposal should include ser- 
vice to the areas as a whole and should not be confined 
to the selection of a single preferred customer. Its brief 
is also careful to point out that Trunkline’s proposal is 
to make available additional gas supplies to Consumers 
“in a@ geographic area completely surrounding Battle 
Creek,” (Emphasis supplied). Obviously if Battle Creek 
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were to remain in short supply and Consumers at any 
time in the future found itself with more than an ade- 
quate gas supply, such circumstances might constitute jus- 
tification for an encroachment by Consumers upon Battle 
Creek’s service area. This is another reason why it is 
against the public interest to permit pipelines to pick and 
choose the customers it will favor or serve. Regard must 
be had for the interest of others. Furthermore, such a 
possibility as that referred to makes it apparent why the 
Commission in all cases must exercise its allocation author- 
ity on the basis of the record made rather than permit it 
to be exercised by private parties through negotiation. 

Battle Creek says it intends to file a Section 7(a) appli- 
cation, if necessary, requesting the Commission to order 
Panhandle to deliver the additional 4,000 Mef per day to 
Battle Creek if such quantity is made available in these 
proceedings, but in this connection it concedes that ‘‘Pan- 
handle might have to expand its facilities.’? Moreover, it 
suggested on the record that its additional requirements 
could be met by displacement from Consumers during the 
critical cold periods of demand for Battle Creek and 
replaced during Consumers’ off peak, or storage, periods 
of demand. 

While it accords with applicable provisions of the Act 
to reserve allocations of gas contingent upon the outcome 
of other filings and proceedings, as the Commission at 
times has had occasion to do (Transcontinental Gas Pipe 
Line Corp., et al., Docket G-1411, et al., 469, 512, 520; Fred- 
erick Gas Co., Inc. Docket G-1944 (11 F. P. C. 691); Texas 
Gas Transmission Corp. et al., Dockets G-1847, et al., (11 
F. P. ©. 227, 273)), it must be clear at the outset that 
appropriate arrangements can or have been made and that 
the proposal is economically feasible. Such a showing is 
lacking in the record here. Battle Creek made no showing 
that it is economically feasible for Trunkline to render ser- 
vice to it, or that it is economically feasible for Battle 
Creek to buy gas for five months of the year, as it proposes, 
under a rate schedule for year-round firm service. More- 
over, there is no proof as to any agreement between Con- 
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sumers and Battle Creek, or that one could be reached, for 
its delivery of gas in the manner suggested, or what costs 
or operating difficulties would be associated therewith. 
Accordingly, Battle Creek’s involved proposal herein must 
be rejected. 


Michigan Gas’ Request. Michigan Gas distributes 
natural gas in 28 Michigan cities and towns to more than 
34,000 customers. Its service area extends across the 
entire southern region of Michigan from Monroe, on Lake 
Erie, in the east, to Benton Harbor, on Lake Michigan, in 
the west. This service area is divided into two divisions. 
One, the Western Division, is served with gas supplied by 
Michigan Wisconsin Pipe Line Company and is not 
involved in this proceeding. The other, the Southern Divi- 
sion, which is involved in this proceeding, is served with gas 
supplied by Panhandle and is comprised of the major cities 
of Monroe, Coldwater and Sturgis. 

Michigan Gas is seeking 6,000 Mef of firm gas per day 
for the Coldwater District of its Southern Division and 
proposes to construct, at an estimated cost of $416,000, an 
18-mile lateral line extending from its existing facilities at 
Sturgis to a point of connection with the terminus of Tronk- 
line’s proposed sales lateral on the Indiana-Michigan 
border. The proposed line is financeable; adequate to 
transport the volumes from Trunkline; and the cost thereof 
is reasonable. The compelling need of Michigan Gas for 
the additional supply of gas is clear. 

Trunkline says that it leaves to the ‘‘Commission the 
mechanics of getting the gas to the markets of Michigan 
Gas in the most economical manner. And it goes without 
saying that, should an allotment of gas be granted to any 
other of Panhandle’s customers on a more favorable basis 
than the proposal * * * outlined, Michigan Gas should be 
accorded like treatment.’’ 

Michigan Gas is seeking additional supplies of gas in 
this and two other Commission proceedings. (1) It is 
hopeful of obtaining gas from Panhandle as a result of its 
authorized abandonment of service to Michigan Consoli- 
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dated (Docket No. G-11061), but must await the outcome 
of an allocation hearing scheduled to commence June 16, 
1959. Moreover, the abandonment authorized by the Com- 
mission is now involved in court proceedings. (2) In 
Docket No. G-13858 Michigan Gas is seeking a supply of 
gas for the Sturgis-Coldwater area from Michigan Wis- 
consin. On January 30, 1959, the Examiner in that pro- 
ceeding issued his decision granting partial relief to 
Michigan Gas to serve only the Sturgis area with gas from 
Michigan Wisconsin. The outcome of this case is still in 
doubt due to the exceptions filed by Panhandle and Com- 
mission Staff counsel to the initial decision asking that the 
Examiner be reversed and that the Section 7(a) application 
of Michigan Gas be denied. In this proceeding the Examiner 
found that the needs of the Southern Division were urgent 
and that the 5,500 Mcf proposed by Panhandle “would fall 
far short of meeting” the needs of Michigan Gas. In this 
regard counsel for Michigan Gas say that ‘Panhandle 
argues speciously that it is taking care of the needs of 
Michigan Gas.”’ 

In its reply brief Trunkline states that it ‘“has no objec- 
tion to selling 6,000 Mef per day to Michigan Gas * * * 
under * * * its proposed Rate Schedule Pp-2.”’ In the event 
Trunkline is authorized to construct its proposed facilities 
it should be ordered to establish physical connection of its 
proposed facilities with the proposed facilities of Michigan 
Gas and to sell and deliver up to 6,000 Mcf per day to 
Michigan Gas at the terminus of its proposed facilities on 
the Indiana-Michigan line. 


Request of the Cities of Kevil, Arlington and Barlow, 
Kentucky. While no appearance was entered on behalf of 
the Cities of Kevil, Arlington and Barlow, Kentucky, and 
they failed to present any affirmative case of their own, they 
filed a brief in which they state that they are ‘tin close 
proximity to Trankline’s pipeline, which is the only feasible 
source of supply”? for them; that they have filed Section 
7(a) applications in Docket Nos. G-17654, G-17655 and 
G-17656; and that upon the basis of the engineering studies 
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submitted with each of those applications they are seeking 
a combined allocation of 1251.8 Mef per day out of Trank- 
line’s proposed increased capacity. However, the failure 
of the Commission to consolidate the three Section 7(a) 
applications with others in this proceeding, plus the failure 
of the three cities to present evidence in support of an 
allocation or reservation of gas, makes it inappropriate 
to consider here the contentions set forth in the brief or to 
grant the relief requested. 


Request of Central Illinois. Central Illinois presented 
no evidence in this proceeding. However, it filed a reply in 
which it states that it owns and operates natural gas dis- 
tribution systems in twenty-one cities, villages and rural 
areas adjacent thereto in the State of Illinois; that it 
delivers and sells natural gas to approximately 45,000 
customers; that Trunkline is its sole source of supply for 
three of the cities and villages it serves and Panhandle is 
its sole source of supply for the other eighteen; and that it 
has been compelled to operate under restrictive orders of 
the Illinois Commerce Commission since December 11, 
1946, due to the large and continuing unsatisfied demand for 
natural gas for space heating service in the area in which 
it sells natural gas. 

Central Illinois ‘‘requests: (1) if the application is 
granted, that a condition be imposed which would prevent 
any part of the cost of the proposed project being allocated 
to Trunkline’s existing customers as long as such customers 
receive no additional gas therefrom; or (2) if the Presiding 
Examiner determines that his approval of the application 
should be conditioned upon the filing of rate schedules con- 
forming to Staff Method No. 1 as suggested by Staff Coun- 
sel in their Brief, that such approval be further conditioned 
by a provision which will afford Central Illinois an oppor- 
tunity, both as a direct customer of Trunkline and as a 
customer of Panhandle, to support its claim to a fair por- 
tion of any additional quantity of gas which may become 
available as a result of the consummation of the proposed 
project.”’ 
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Illinois Power’s Request. Illinois Power, a customer of 
Panhandle, appeared, through counsel, at the opening day 
of the hearings and participated in preliminary cross-exam- 
ination of some of T'runkline’s witnesses. However, it did 
not present an affirmative case of its own. 

Tilinois Power serves an estimated 650,000 people. In 
its Supply Area B, Panhandle, at the moment, is the sole 
source of supply. The major cities served by it in this area 
are Decatur, Clinton, Champaign, Urbana, Danville, Jack- 
sonville, Galesburg and Monmouth. 

Trankline’s projected transmission line passes through 
Tllinois Power Supply Area B, passing between the cities 
of Danville and Champaign. 

Illinois Power, in its main brief, ‘‘requests the Com- 
mission, if it should see fit to grant Trunkune’s application 
* © © to impose, on the issuance of any certificate, a condi- 
tion that will preclude Trunkline from allocating to Pan- 
handle and Panhandle’s existing customers, any portion of 
the costs involved in the proposed new facilities. If, how- 
ever, the Commission does not feel that such a condition 
is necessary or desirable, then Illinois Power requests that 
the hearing be reopened for the purpose of permitting 
Panhandle’s customers to show their requirements in order 
to get their fair share of the expanded capacity or, in the 
alternative, that the new capacity be reserved by the Com- 
mission until such time as an allocation proceeding may 
be instituted on the combined Panhandle-Trunkline system 
go as to give Illinois Power, among others, through Pan- 
handle, a fair share of the new quantities of gas that would 
be made available by the proposed facilities.’’ 

Illinois Power, in its reply brief, ‘‘requests that if the 
project as presented is approved by this Commission, the 
Commission should not attach a condition containing a cost 
allocation on the basis of Staff’s Method 1, but should 
impose a condition that will preclude Trunkline from allo- 
cating to Panhandle and Panhandle’s customers any portion 
of the costs involved in the proposed new facilities.” 
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A proper understanding of Illinois Power’s position will 
be facilitated by a brief reference to the decision of a 
Presiding Examiner in Northern Natural Gas Company’s 
(Northern) Dockets G-14697 and G-14779, issued March 24, 
1959, in which Northern was authorized, subject to Commis- 
sion approval, to increase its system capacity by approxi- 
mately 100,000 Mef daily to supply (1) Northern Illinois 
(a new customer) 50,000 Mef daily, involving new trans- 
mission facilities to be constructed by Northern at an esti- 
mated cost of $8,223,200 and new transmission facilities to 
be constructed by Northern Illinois at an estimated cost 
of $12,420,000, and (2) increased deliveries to 23 of North- 
ern’s existing customers. Northern’s additional service to 
its existing customers is a reflection of the type of annual 
construction program it has followed over the years. 

Northern’s deliveries to Northern Illinois would be made 
at a point near East Dubuque, Illinois. Northern would 
build a total of 46.3 miles of 30-inch loop line paralleling 
sections of its existing system in Iowa, Nebraska and 
Kansas, and would install an additional 6,000 compressor 
horsepower at stations in these same states. It would also 
build an 18-mile extension to an existing lateral and con- 
struct a measuring station near Hast Dubuque. Northern 
Illinois, to accept deliveries from Northern and transport 
the gas to points of connection with the existing distribu- 
tion system, would build facilities costing an estimated 
$12,420,000 and including about 138 miles of 22-inch main 
line. 

The initial decision issued March 24, 1959, in the North- 
ern case recites in part: 


‘‘Northern Illinois clearly shows that it has an 
immediate market demand for the 50,000 Mcf/d of 
natural gas * * *. Northern Illinois witnesses are 
frank in admitting that the Northern Natural gas 
will be more expensive than its present supply con- 
tracts.* * * 

“At the rates presently being charged by North- 
ern in Zone 3, the average price of Northern 
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Natural’s gas delivered to Northern Tlinois at East 
Dubuque, Illinois, would be 32.35¢ per Mef at 100% 
load factor. The average price now paid by Northern 
Illinois to its present suppliers is 26.3¢ per Mef at 
100% load factor. Thus the higher priced gas which 
Northern Ilinois proposes to purchase from North- 
ern Natural, if certificated in this application, would 
have the end result of increasing the average cost 
of Northern Llinois’ purchased gas from the present 
26.3¢ per Mcf to 27.1¢ per Mef, or an increase of 
8¢ per Mcf. 


“(Northern Illinois estimated the cost of con- 
structing the proposed 22-inch 138-mile pipeline, to- 
gether with the facilities necessary to operate it, 
would be $12,420,000. Including the annual allow- 
ance for the amortization of the initial cost, the 
annual fixed and operating charges for the 138-mile 
line was estimated to be $1,732,000. This is equal 
to 9.5¢ per Mef when divided by the annual volume of 
gas proposed to be purchased from Northern Nat- 
ural. Adding this 9.5¢ cost to the 32.35¢ per Mef, the 
average price for purchased gas, produces a total 
average cost of 41.8¢ per Mcf for the gas from 
Northern Nataral. 

“In justifying the increased cost of this natural 
gas Northern Mlinois witnesses point to the increased 
revenue which Northern Illinois expects to receive 
from the additional 33,000 space-heating customers 
who, they say, will be attached to the Northern 
Tllinois system as quickly as possible after the 
receipt of a certificate authorizing the sale. A 
Northern Illinois policy witness unequivocably stated 
that the company intends to absorb the cost of build- 
ing and operating the 138-mile line. This he said 
would be possible because of the additional revenue 
available to Northern Illinois from the sale of the 
50,000 Mcf/d of gas from Northern Tlinois.”’ 
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Approval of the initial decision in the Northern case 
will mean that Illinois Power will receive the 50,000 Mef 
per day at Northern’s uniform Zone 3 rates—which are 
to be contrasted with Trunkline’s unacceptable incremental 
rate proposed herein for sales to Consumers.” Because 
Tllinois Power in the Northern case recognized the appro- 
priateness of rolled-in uniform zone rates, to be consistent, 
it must necessarily agree that such rates are proper in 
the instant proceeding. It is the principles involved that 
are controlling. In the Northern case there was, of course, 
complaint by some of Northern’s customers of the claimed 
inequity of burdening Northern’s present customers with 
part of Northern’s Illinois’ cost of service and the impact on 
Northern’s service area which the diversion of gas to 
Dlinois Power, 156 miles away, would entail. By charging 
Northern Illinois at the same rates as those applicable to 
Northern’s present customers, Northern uses a rolled-in 
cost of gas purchased in computing cost of service—that 
is, the price to Northern of the increment of higher cost 
gas necessary to make the Northern Illinois sale is averaged 
in with the rest of Northern’s cost of gas purchased. 

It is, however, extremely unfortunate for Illinois Power’s 
gas supply needs not to have been met currently by the 
integrated Panhandle-Trunkline systems. The failure of 
these suppliers in this regard has obviously inflicted costly 
alternatives upon Illinois Power and denied adequate 
natural gas service to its customers. 

In addition to the 50,000 Mecf per day which Northern 
Illinois expects to be certificated in the Northern case, it 
has contracted for 60,000 Mef per day from Midwestern 
Gas Transmission (Dockets G-16841 and G-16842) and it 
hopes to obtain an additional 5,948 Mef per day from Texas 
Illinois (the proposal of Texas Illinois to install additional 
compressors is the subject of Docket G-14829). Moreover, 


*On November 24, 1958, Northern filed a motion requesting 
that its rates as proposed in Docket G-15335 ($3.50 demand and 
22.9¢ commodity in Zone 3) be permitted to become effective on 
November 27, 1958, subject to an undertaking. 
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pursuant to Commission order in Docket G-12399, Natural 
Gas Pipeline Company of America on December 20, 1958, 
commenced delivery to Northern Illinois of 59,841 Mef per 
day. 

The difficulties which companies like Illinois Power have 
encountered in their efforts to obtain additional natural 
gas undoubtedly supplies, at least in part, the answer why 
Panhandle failed to intervene in the instant proceeding 
to explain its action is causing its subsidiary, Trunkline, 
to propose service only to Consumers. If Trunkline can 
make arrangements to sell Consumers up to 100,000 Mef per 
day in the first year, 125,000 Mcf per day in the second 
year, 135,000 Mef per day in the third year, and thereafter 
provide annual increases to Consumers until the quantity 
reaches a maximum of 200,000 Mef, and for this purpose 
construct and operate a 204-mile extension of its system 
from Tuscola to the Indiana-Michigan border, why is it 
not now, and why has it not in the past, provided substantial 
additional service to its customers and those of Panhandle, 


like Illinois Power, which for long periods of time have 
been in urgent need of additional gas? This and other 
pertinent questions require satisfactory answers from Pan- 
handle setting forth the facts. As pointed out hereinabove, 
Trunkline’s projected system passes through a substantial 
portion of Ilinois Power’s service area. 


Crry or Macon, Tennesszz. The City of Macon, Ten- 
nessee, intervened and appeared seeking a small gas supply 
from Trunkline. However, no testimony or evidence was 
presented in support of the petition to intervene. This 
was apparently due to the fact that Trunkline witnesses 
testified that the system was incapable of making the deliv- 
eries to the City of Macon in view of prior contract com- 
mitments to other customers. 


ConcLusion 


In the consideration and disposition of this case the 
Examiner has proceeded with the same freedom he exer- 
cised in the consideration and disposition of the Central 
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Kentucky Natural Gas Company, et al., case (15 F. P. C. 
700), which decision was sustained by both the Commission 
(15 F. P. C. 730) and the Court on review (Cincinnati Gas 
& Electric Co., et al. v. F. P. C., 246 F. 2d 688). Such free- 
dom, in the instant proceeding, is permitted by the lack 
of a Commission-established formula for disposing of appli- 
cations filed by producer-applicants in certificate proceed- 
ings, and by the further fact that the Commission has 
made it abundantly clear that up to now it has ‘‘proceeded 
on a case-by-case basis in the light of the particular facts 
presented in concrete cases’’ (20 F. P. C. at 572-573). As 
pointed out in the initial decision in the Central Kentucky 
case (15 F. P. C. at 708-709, 719) : 


‘se ¢ * While regulatory Commissions normally 
adhere to prior decisions involving the same matter, 
counsel overlook the fact that if exactly identical 
conditions were presented, the Commission could 
now decide the questions differently. * * * 

“Tt may be pointed out here that events and situ- 


ations are considered in relation to their causes and 
results. This makes it necessary for the Commis- 
sion to deal not only with successive changes as 
they occur, but to utilize experience gained to more 
effectively deal with regulatory matters not involv- 
ing change. Thus once it is demonstrated that prac- 
tices and procedures are inappropriate for any rea- 
son, the Commission, having continuous jurisdiction, 
performs one of its primary functions in permitting 
or prescribing appropriate readjustments to pro- 
vide a more stable basis for the continuous progress 
of the regulated industry. Stated another way, the 
Commission’s orders are a necessary adjunct to 
carrying out the purposes of the statute it admin- 
isters and recognizes that what once may have 
appeared to be an ideal regulatory action can be com- 
pletely out of step with present and expected future 
conditions. 
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«“* © © Ty this gituation, it is much better for the 
Commission to act in a timely way when a threat to 
economic stability appears on the horizon than to 
await the development of difficulties.”’ 


It is indeed regrettable that a distributor such as Con- 
sumers has been forced to wait so long for a proposal for 
additional natural gas service which it so urgently needs, 
and that such proposal is unacceptable. The Commission, 
however, is under no duty to take such steps as are neces- 
sary and appropriate to enable those whose activities Con- 
gress has decreed shall be regulated to comply with the 
provisions of the Act. 

If applicants expect immediate and favorable action on 
their proposals, what they propose must be timely filed 
and be within permissible regulatory authority. As the 
United States Court of Appeals for the Fourth Circuit 
said in Pennsylvania Water & Power Co. v. Consolidated 
Gas Electric Light and Power Company of Baltimore, 
184 F. 2d 552, 567: 


“One of the most important duties of a public 
utility, inherent in its franchise to serve the public, 
is the duty to take the initiative in proposing rea- 
sonable rates and rendering adequate services, tak- 
ing into account changing conditions; and the utility 
is not relieved from this duty because its activities 
are subject to governmental regulation, for a regu- 
latory commission is not clothed with the respon- 
sibility or qualified to manage the utility’s busi- 
ness * * *.’? 


For all of the reasons hereinabove set forth, all of the 
applications of the applicants herein are denied. 


Francis L. Hatz, 
Francis L. Hatz, 
Presiding Examiner. 
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H. D. Hunsox, Esquire, Bartlesville, Oklahoma. 
Kenners Heavy, Esquire, Bartlesville, Oklahoma. 
James G. WuuusMs, Jz., Esquire, Bartlesville, 
Oklahoma. 

Cartes E. McGzz, Esquire, Washington, D. C. 
Francis J. Casxrs, Esquire, Washington, D. C. 


For Micuican Gas Sroracz ComPany 
Arruur E. Pater, Esquire, New York, N. Y. 
J. Pum Basy, Esquire, New York, N. Y. 
James B. Faranes, Esquire, Jackson, Michigan. 


For Tar Superior Om Company 
H. W. Vanwer, Esquire, Houston, Texas. 
F. P. Jonzs, Jz., Esquire, Houston, Texas. 


For Nicsros Om & Gas CoMPANY 
Gewz M. Wooprt, Esquire, Houston, Texas. 
J. Evans Arrwe, Esquire, Houston, Texas. 


For Twewarer Om Company 
Roserr O. Kocu, Esquire, Houston, Texas. 
Cuype EB. Wi.seErx, Esquire, Houston, Texas. 


For Barrie Carex Gas Company 
Purse E. Gorpor, Esquire, Alexandria, Virginia. 
JoserH W. McAULIFrE, Esquire, Battle Creek, 

Michigan. 

For Consumers Power Company 
Arruun E. Parmer, Esquire, New York, N. Y. 
J. Pau Basy, Esquire, New York, N. Y. 
James B. Fatanze, Esquire, Jackson, Michigan. 


For Micuicay Gas Uriurrres Company 
Ricuarp J. Connor, Esquire, Washington, D. C. 
Tomas F. Ryax, Esquire, Washington, D. C. 
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For tae Boarp or Mayor anp AtpreMEN or Macon, 


TENNESSEE 
Joun H. Treron, Esquire, Covington, Tennessee. 


For Inzrvo1s Power Company 
Q. P. Dorscuex, Esquire, Chicago, Mlinois. 
Roser S. Hun, Esquire, Chicago, Ilinois. 
Burrow BR. Rissman, Esquire, Chicago, Illinois. 


For Crrizens Gas Furr Company 
Jouy T. Muze, Jz., Esquire, Washington, D. C. 


For Nationat Coa Association 
Roserr BE. Lee Hatt, Esquire, Washington, D. C. 
Jerome J. McGrarx, Esquire, Washington, D. C. 
Joun A. McGrarn, Esquire, Washington, D. C. 


For Untrep Mrxt Workers or AMERICA 
Weuty K. Hopxis, Esquire, Washington, D. C. 
Jzzome J. McGrats, Esquire, Washington, D. C. 
Jouw A. McGzars, Esquire, Washington, D. C. 


For Fuers Rzeszarce Counc, Inc. 
Jzzome J. McGrars, Esquire, Washington, D. C. 
Joun A. McGrars, Esquire, Washington, D. C. 


For Micuican ConsonmpaTep Gas Company 
Cuartzs V. Saannon, Esquire, Washington, D. C. 
Lovis Frax, Esquire, Washington, D. C. 


For J. S. Micnazn Company anp J. S. Micazn 
Keita Foreman, Esquire, Houston, Texas. 


For Srare or Micuican anp Micuicaw Pusuic Servic 


CoMMISsION 
Roserr Derencosk!, Esquire, Lansing, Michigan. 


For Starr or Freperan Power Commission 
Rozerr L. Russert, Esquire, Washington, D. C. 
Roserr W. Pespvz, Esquire, Washington, D. C. 
Lxroxp BE. Dreraicu, Esquire, Washington, D. C. 
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Usrrep Srares or AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jzzomz K. Kouygenpaty, Chairman ; 
Frepmrick Srvzcx, Watum RB. Connore 
and Asraun Kirxe. 


Ee 


In rae Marrers 
of 


TRUNKLINE Gas Company Docket No. G-15394 
Micuican Gas Srorace Company Docket No. G-15827 
Pan Amerntcan Perroseum Corporation f Docket No. G-15438 
Pumurs Perroteum Company Docket No. G-15471 
Pues Perroceum Company Docket No. G-15472 
Union Om Company or CaLironnia Docket No. G-15485 
Ustow Or, Company or CaLiFoRNIA Docket No. G-15486 
Union Om Company or CaLIFoRNIA Docket No. G-15487 
Tur Surzrior Om Company Docket No. G-16147 
Nicxitos Om anp Gas Company Docket No. G-16222 
TwewatTer Or Company Docket No. G-16267 
Pan American Perroteum CorroratioN | Docket No. G-16501 
Paw Amerroaw Perrotevm Corporation’ } Docket No. G-16502 
J. S. Micuazt Compary Docket No. G-16551 
J. S. MicHarn Docket No. G-16570 


Opinion No. 321. 


Opinion and Order Issuing Certificates of Public 
Convenience and Necessity. 


(Issued May 22, 1959) 


This consolidated proceeding involves fifteen interre- 
lated applications for certificates of public convenience 
and necessity under Section 7 of the Natural Gas Act. 
Trunkline Gas Company (Trunkline) seeks authority to 
expand and extend its existing transmission system to pro- 
vide natural gas service to Consumers Power Company 
(Consumers) of Jackson, Michigan. Michigan Gas Storage 
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Company (Storage Company) seeks guthority to utilize 
existing facilities to transport a portion of this Trunkline 
gas to Consumers. The remaining applicants named above 
are independent producers of natural gas and seek author- 
ity to sell and deliver natural gas to Trunkline from fields 
in Texas and Louisiana to carry out this project. 

On April 1, 1959, the examiner who presided at the hear- 
ing in this proceeding issued his initial decision denying all 
of the applications. Exceptions to this decision were filed 
by applicants Trunkline, Storage Company (filed jointly 
with Consumers), Pan American Petroleum Corporation 
(Pan American), Phillips Petroleum Company (Phillips), 
Union Oil Company of California (Union), The Superior 
Oil Company (Superior), Nicklos Oil and Gas Company 
(Nicklos), and Tidewater Oil Company (Tidewater). 
Exceptions were also filed by interveners Battle Creek Gas 
Company (Battle Creek), Michigan Consolidated Gas Com- 
pany (Michigan Consolidated), Michigan Gas Utilities 
Company (Michigan Gas), and Michigan Public Service 
Commission (Michigan Commission), as well as by Com- 
mission staff counsel, Oral argument before the Commis- 
sion was held on April 9, 1959. 

Upon consideration of the entire record in this proceed- 
ing, we conclude that the examiner’s decision is in error, 
that certificates of public convenience and necessity should 
be issued to all of the applicants herein, subject, however, 
to the terms and conditions hereinafter set forth, and that 
Trunkline should be directed to render natural gas service 
to intervener, Michigan Gas, as herein provided. 

All of the applications in this proceeding relate to 
Trunkline’s proposal to sell up to 135,000 Mef of natural 
gas per day to Consumers for resale in some 300 Michigan 
communities served by Consumers.’ To render this service, 
Trunkline proposes to increase its system eapacity from 


1 Trunkline has contracted to deliver to Consumers @ maximum 
daily quantity of 100,000 Mef commencing October 1, 1959, and 
inereasing to 125,000 Mef by October 1, 1960, and to 135,000 Mef 
by October 1, 1961. Their agreement provides for annual increases 
thereafter up to a maximum of 200,000 Mef per day by October 1, 
1963. Only the service up to 135,000 Mef per day by October 1, 
1961, is proposed in Trunkline’s present application. 


1-6 


375,000 Mcf per day to 510,000 Mcf per day by partially 
looping its existing mainline transmission system and add- 
ing new compression, and by extending that system 204 
miles from its present terminus at Tuscola, Dlinois to the 
Michigan-Indiana border near White Pigeon, Michigan 
where it will connect with gas transmission facilities to be 
constructed by Consumers. Trunkline also proposes to con- 
struct new gathering lines to connect the additional gas 
supplies in Texas and Louisiana. It is anticipated that 
Consumers will take gas from Trunkline at approximately 
100 percent load factor, and to this end Consumers plans to 
develop and convert two fields (Overisel and Northville) in 
Michigan to storage operations by 1960 and to store Trunk- 
line gas there during off-peak periods.? The average pro- 
posed charge for gas delivered to Consumers is 45.75 cents 
per Mef (at 100 percent load factor) and is based upon the 
entire incremental cost of Trunkline’s proposed project.* 
Trunkline also proposes an annual minimum bill equal to 
the sum of the monthly demand charges plus a commodity 
charge based upon 95 percent use of the contract demand. 
Storage Company, @ natural gas company which owns 
and operates a gas transmission system and three gas 
storage fields in Michigan, provides gas service on @ cost-of- 
service basis to Consumers, which is its sole customer. 
Consumers at the present time receives practically its 


2 Consumers has obtained certificates of public convenience and 
necessity from the Michigan Commission to construct and operate 
the pipelines and compressor facilities required to transport, mar- 
ket and store the proposed Trunkline supply. 

3This compares with the present 
Panhandle Eastern Pipe Line Company 
Trunkline’s proposal would conti 

gram. Trunklin 


Trunkline’s present sup 

handle at Tuscola. Under its proposed plan of operation, Trunk- 
line would continue to make deliveries to Panhandle at Tuscola, 
and would make its deliveries to Consumers at the Michigan- 
Indiana border. 
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entire gas supply from Storage Company. Storage Com- 
pany in turn obtains its natural gas supply from Panhandle 
Eastern Pipe Line Company (Panhandle).* By its applica- 
tion in this proceeding, Storage Company proposes to use 
its presently installed facilities to transport a portion of the 
Trunkline gas for Consumers between market areas in Con- 
sumers’ service area, thus avoiding duplication of pipeline 
facilities. 

The independent producer applicants propose to sell and 
deliver natural gas to Trunkline in Brazoria and Galveston 
Counties, Texas, and in offshore Cameron and Vermilion, 
and onshore Vermilion Parishes, Louisiana. The proposed 
initial price is 20 cents per Mef for the Texas gas, and 22 
cents per Mef for the Louisiana gas. Trunkline relies upon 
this gas supply in support of its proposed expansion in this 
proceeding, and the Texas and Louisiana contracts are by 
their terms made contingent upon the receipt of a satis- 
factory certificate by Trunkline. 


Consumers’ Neep ror Gas AND Proposep Facrrries 
AND Puan or OPERATION 


Consumers is not a natural-gas company subject to the 
Commission’s jurisdiction and seeks no authorization from 
the Commission in this proceeding. It intervened, however, 
to support the applications filed herein and presented evi- 
dence to show (1) its critical need for this new supply of gas 
to serve additional space heating customers and to meet the 
requirements of its existing customers, and (2) its plan for 
constructing, operating, and financing the facilities required 
to bring this new gas supply to its markets. 

The examiner found that the public need and market 
requirements for natural gas in Consumers’ service area 
are critical and that Consumers has a need for the gas which 
it has contracted to purchase from Trunkline and which 
Trunkline here seeks authority to deliver and sell to it. He 


*Storage Company is owned by Consumers (75 percent) and 
Panhandle (25 percent). Trunkline is a wholly owned subsidiary 
of Panhandle. 
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further found that Consumers’ plan to develop and convert 
the Overisel and Northville fields to storage operations, 
including the planned remedial program in connection there- 
with, would permit Consumers to carry out its operations 
substantially as proposed and without undue capital costs. 
The record supports the examiner’s findings, and we adopt 
them as our own. The record further shows that no objec- 
tions have been raised to Consumers’ plan for financing its 
construction program; and, as we have noted, Consumers 
has obtained certificates of public convenience and necessity 
from the Michigan Commission to construct and operate the 
pipelines and compressor facilities required to transport, 
market and store the Trunkline gas. 

Clearly there is a more than adequate market for the 
gas which Trunkline here proposes to sell to Consumers, 
and Consumers is both willing and able to utilize this gas 
to meet the needs of its customers in Michigan. 


TRuNKLINE’s PRoposeD FAcrLiTIEs, Cosr or ConsTRUcTION, 
Desiox, Fovanorve, axp Economic Feastsiuiry 


The examiner found that Trunkline’s proposed facilities 
would enable it to deliver maximum contract quantities of 
natural gas to all of its customers and would make the oper- 
ation of its system more flexible; that the design of the 
proposed facilities represents sound engineering; and that 
the estimated cost of $81,458,000 is reasonable. The exam- 
iner further found that Tronkline’s plan for financing is 
adequate and that the project is financially feasible. As 
for economic feasibility, the examiner found that even 
though there is a question as to Trunkline’s incremental 
cost allocation method, a proper rate can be designed. He 
therefore found Trunkline’s project to be economically 
feasible at a price for gas which would recover the cost of 
the proposed service, including a reasonable rate of return. 
No exceptions to these findings by the examiner have been 
filed by any of the parties hereto. The findings are sup- 
ported by the record, and we adopt them as our own. 


Tg. 


TrunKLINE’s Gas Supriy 


Trunkline’s gas reserve and availability estimates pre- 
pared by the firm of DeGolyer and McNaughton show total 
proved gas reserves, as of January 1, 1958, amounting to 
3,345,135 MMcf. Minor contract additions and replacements 
further increase this total to 3,638,164 MMcf. Trunkline 
claims that these reserves are ample to meet its entire 
system requirements, including the proposed sales to Con- 
sumers, for a period of 15 years—the deliverability life of 
the reserves—and that the reserve life index for its system 
is 20.6 years. 

The record discloses that an estimated 371,673 MMcf 
which Trunkline has classed as proved recoverable reserves 
is from certain reservoirs which have not been flow tested. 
Trunkline claims these reserves as proved on the basis of 
core analysis and electrical logs, and on the basis of flow 
tests from other formations in the same field. The examiner 
concluded that the evidence offered by Trunkline to support 
these estimated reserves in the non-flow tested reservoirs 
was too tenuous to be used in determining proved recover- 
able reserves. He therefore denied the 371,763 MMcf. He 
found, however, that denial of these reserves did not require 
the denial of Trunkline’s application for lack of gas supply, 
since even if these reserves are eliminated Trunkline’s 
reserve life index and the deliverability life of its reserves 
are conceded to be 18.5 and 13.5 years respectively, and this 
meets the criteria of recent Commission decisions. 

We agree that the gas supply available to Trunkline 
meets the criteria of recent decisions. Some clarification, 
however, is required. All of the evidence of record regard- 
ing reserve life index and deliverability life is based on a 
starting date of January 1, 1958, whereas the expanded ser- 
vice which Trunkline proposes will not commence until the 
latter part of 1959 and 1960 will be the first calendar year of 
service. In considering the adequacy of Trunkline’s gas 
supply, we are concerned with the number of years the 
expanded service can be rendered. Thus, any computation 
of reserve life index and deliverability life from a starting 
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date prior to the time when the service is to commence is 
misleading. 

As stated above, the record shows that as of January 1, 
1958, the deliverability life claimed by Trunkline is 15 years. 
The record also shows that certain reservoirs were not flow 
tested, and there is a question as to the availability of gas 
from these reservoirs. The record further shows that if 
the gas reserves claimed to be in the non-flow tested 
reservoirs is excluded, the deliverability life is reduced to 
13.5 years. It is evident, therefore, that if a more signifi- 
cant starting date of January 1, 1960, is used in computing 
deliverability life, the deliverability life of Trunkline’s gas 
supply is a maximum of 13 years and a minimum of 11.5 
years. Although this is minimal, we consider the gas supply 
available to Trunkline to be reasonably adequate. 


TrunKLine’s Proposep Tani anp Rates 


As the foregoing discussion shows, the examiner found 
that there is an adequate market for Trunkline’s expanded 
gas service, that Trankline’s gas supply is adequate to sup- 
port the expansion, that Tronkline’s proposed facilities are 
adequate to render the service proposed and are weil 
designed, that the estimated cost of construction is reason- 
able, that the project is financeable, and that the project is 
economically feasible. It would appear, therefore, that 
Trunkline, who is able and willing to render the proposed 
service, has satisfied the established requirements for the 
issuance of a certificate of public convenience and necessity 
under Section 7 of the Act. The examiner nevertheless 
denied Trunkline’s application. The examiner was in error. 

The examiner found that Trunkline, by proposing to 
render service only to Consumers, was by indirection 
attempting to assume functions of allocation which were 
properly entrusted by Congress to the Commission alone. 
To meet the requirements of the Act, he found that the 
Commission has no alternative but to reopen the record for 
the purpose of permitting Panhandle’s and Trunkline’s 
customers to show their requirements in order to get their 
fair share of the expanded capacity; or to reserve the new 
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capacity until an allocation proceeding can be concluded. 
Since, in his opinion, the additional facilities required to 
meet the needs of such customers would undoubtedly be 
far in excess of Trunkline’s present proposal, to the extent 
of being an entirely different project, he concluded that the 
applications in this proceeding must be denied. 

There is no justification for the examiner’s conclusion 
that this project must be rejected simply because Trunkline 
proposes to utilize its increased capacity to serve one or two 
new customers without making this increased capacity 
available to its existing customers and Panhandle’s cus- 
tomers as well. Of the customers of Trunkline and Pan- 
handle who are parties to this proceeding, only two, Michi- 
gan Gas and Battle Creek, presented evidence of their 
market requirements in support of an allocation of gas. 
All issues of allocation which have been raised on the record 
in this proceeding are herein disposed of. Trunkline has 
proved the market for its gas in this proceeding and has 
otherwise demonstrated that its proposed project is 
required by the public convenience and necessity. The fact 
that there may be a need for gas in markets other than those 
which Trunkline here proposes to serve, and that others who 
are not parties to this proceeding may have a need for addi- 
tional or new gas supplies, is no justification for denying 
the applications in this proceeding. 

Trunkline’s proposed rates to Consumers are set forth 
in its proposed Rate Schedules P-2 and R-2 (Exhibit 21). 
Rate Schedule P-2 is limited in availability to Consumers 
alone, and is for a three-year period from October 1, 1959 
to September 30, 1962, in accordance with the letter agree- 
ment of June 25, 1958, between Trunkline and Consumers. 
Trunkline’s proposed rates are based on the cost to Trunk- 
line of the additional gas to be purchased and the additional 
facilities to be constructed to make the proposed sale. The 
rates also reflect all other costs and expenses assignable to 
the gas to be delivered to Consumers, including a 644 per- 
cent return to Trunkline on its additional investment. 

Rate Schedule P-2 applies to all gas to be delivered by 
Trunkline to Consumers on a firm basis. It provides for a 
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monthly demand charge of $357 per Mcf of contract 
quantity, and a commodity charge of 34 cents per Mef for 
gas delivered during the billing month. It also contains 
provision for an annual minimum bill consisting of the sum 
of the monthly demand charges for the billing year, plus a 
commodity charge of 34 cents per Mcf based on 95 percent 
use of the annual contract demand. 

Trunkline’s proposed Rate Schedule R-2 is for natural 
gas which Trunkline may sell and deliver to Consumers 
in excess of Consumers’ purchases under Rate Schedule 
P-2. The rate is to be paid by Consumers for gas pur- 
chased under Rate Schedule R-2 is 45.75 cents per Mef, 
which approximates the rate to be paid for gas under Rate 
Schedule P-2 at 100 percent load factor. 

In contrast to the 45.75 cents per Mcf which Trunkline 
proposes to charge Consumers, Trunkline’s charge to its 
parent, Panhandle as hereinabove indicated (footnote 3) 
for natural gas delivered by Trankline to Panhandle at 
Tuscola, Illinois, is approximately 27 cents per Mcf.5 This 
price differential results from Tronkline’s assignment of 
all of the costs of its proposed project to the gas for Con- 
sumers on an incremental basis. Staff opposed the pro- 
posed incremental cost rates to Consumers, taking the posi- 
tion that the rates to Consumers should be determined on 
the basis of a partial rolled-in cost allocation. The examiner 
agreed with staff’s general position. He concluded that 
the proposed rates are not in the public interest, and that 
they should be redesigned on the basis of a complete 
rolled-in allocation of costs. 

The examiner correctly concluded that Trunkline’s rates 
to Consumers should not be based on incremental costs, 
and we shall condition the certificate herein issued to Trunk- 


5 Trunkline’s firm sales to Panhandle are billed under a two- 
part rate containing a demand charge of $2.90 per Mcf and a com- 
modity charge of 17.5 cents per Mcf. Since Panhandle takes gas 
from Trunkline at about 96 percent load factor, the average rate 
is approximately 27 cents per Mcf. Excess gas sales to Panhandle 
are billed at a rate of 27 cents per Mcf. Trunkline’s other cus- 
care gas at a straight-line commodity rate of 33 cents 
per 
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line to require the filing of revised rate schedules as: here- 
inafter prescribed. 

Tronkline’s existing and proposed facilities will con- 
stitute an integrated pipeline system, and the costs asso- 
ciated with the additional facilities and new gas supply 
with which Trunkline here seeks to expand this integrated 
system cannot be regarded as being for the exclusive bene- 
fit of any one customer or group of customers. 

Trunkline’s proposed cost of service to Consumers 
includes all of the proposed gas expense directly attributa- 
ble to the new gas purchase contracts which Trankline 
asserts were executed solely to enable it to make the pro- 
posed sale to Consumers. However, the gas to be sold and 
delivered to Trunkline in accordance with these contracts 
will be commingled with and become a part of Trunkline’s 
over-all gas supply. Also the record shows that the daily 
delivery of gas to be produced in accordance with these 
contracts will exceed the daily deliveries to be made by 
Trunkline to Consumers. Trunkline’s new gas supply will 
benefit Panhandle-Trunkline system, and the higher pur- 
chase costs of this new gas supply cannot properly be 
assigned solely to the proposed sale to Consumers. 

The record discloses that the proposed deliveries to 
Consumers, during the first two years of operation will not 
fally utilize the increased capacity which will result from 
the partial looping program which Trunkline proposes. 
This looping program will therefore enable Trunkline to 
deliver increased quantities of natural gas to its parent, 
Panhandle, under its existing tariff provisions for delivery 
of excess gas. Not only would Panhandle and its existing 
customers be benefited by the delivery of such additional 
quantities of gas by reason of Trunkline’s partial looping 
program; but under Trunkline’s existing tariff this addi- 
tional gas would be delivered at the rate of 27 cents per Mcf. 
There is no basis for the assignment of all the costs of the 
partial looping program to the proposed sale to Consumers 
where such discrimination may result. 

Additionally, there is evidence of record to show that 
Trunkline’s proposed looping in this proceeding is but the 
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first step in an over-all expansion program. Tronkline 
presently proposes to loop approximately 64 percent of its 
existing main line. Staff contends that the looping of the 
remaining 36 percent of the main line could increase Trunk- 
line’s capacity by at least 200,000 Mecf per day over and 
above the 135,000 Mef proposed here, without having to add 
additional compression.* Such additional looping will pro- 
vide Trunkline with greatly increased capacity over and 
above the 135,000 Mef without additional compression, and 
will be even greater with compression. Thus with a mate- 
rially smaller investment than it proposes here, the Pan- 
handle-Trunkline integrated system will be able to realize 
substantial benefits. 

The looping of Trunkline’s main line will result in 
increased reliability of operations by insuring continued 
deliveries in the event of a line failure in the looped por- 
tion, and will provide greater flexibility in Trunkline’s 
operations and service. Also the extension of its gather- 
ing system and the attachment of the new gas supply here 
proposed will not only provide reserves not heretofore con- 
nected to the system but gives Trunkline access to new 
locations from which to bring additional future gas supplies 
into its system. These are benefits which will accrue to the 
Panhandle-Trunkline system as an integrated whole. 

The Commission has consistently rejected allocation 
methods which would, in effect, assign costs of particular 
main line facilities to a specific customer. Likewise, the 
Commission has rejected methods which treat, for rate pur- 
poses, particular gas purchase contracts as being dedicated 
to a specific customer.’ Trunkline’s proposed rates, based 
as they are upon all the incremental costs of Trunkline’s 
expansion project, are inherently inequitable and would tax 
the customers of Consumers for benefits to be enjoyed by 
all of the customers of the integrated Panhandle-Trunkline 
system. 


6 Staff’s contention here should not be construed as prejudg- 
ment of what Trunkline’s design in a future expansion should be. 


7 See Matter of Trunkline Gas Supply Co., 8 F. P. C. 250, 257; 
Matters of Panhandle Eastern Pipe Line Co., et al., 10 F. P. C. 185, 
192; Matter of El Paso Natural Gas Co., Opinion No. 278, issued 
November 26, 1954, Docket No. G-2018, p. 44. 
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In conditioning the certificate herein issued to Trunkline, 
we shall adopt the method of cost allocation recommended 
bygtaff and designated in this proceeding as its Method 
No. 1. Under this method, unit costs are computed on a 
system-wide basis (often referred to as the Seaboard 
Method) based on Trunkline’s main transmission system up 
to Tuscola, Illinois. Included in these rolled-in costs are 
all of the costs of Trunkline’s proposed new gas supply and 
its proposed main line loops. The costs of Trunkline’s 
proposed line extension northeast from Tuscola to the 
Michigan-Indiana border are directly assigned to the gas 
to be served through this extension, and are added to the 
rolled-in costs at Tuscola in determining the rates for this 
gas. The direct assignment of costs beyond Tuscola reflects 
the greater distance over which this gas must be trans- 
ported, and in effect results in the creation of a new zone 
for Trunkline’s sales. Furthermore, since both Consumers 
and Michigan Gas will continue to receive a portion of their 
system requirements through Panhandle, (who in turn pur- 
chases from Trunkline near Tuscola), the proposed exten- 
sion by Trunkline from Tuscola to the Michigan-Indiana 
state line represents an additional link in the transportation 
facilities between Tuscola (which is in Panhandle’s Central 
Zone) and the two customers (who are located in Pan- 
handle’s Eastern Zone). The direct assignment of costs 
beyond Tuscola avoids assessing the existing customers of 
Trunkline with a portion of the costs related to the dual 
transportation facilities devoted to service to Consumers 
and Michigan Gas, and thereby reflects a rate zone differen- 
tial in Trunkline’s rates between Trunkline’s two zones. 

Trunkline’s extension from Tuscola to the Michigan- 
Indiana border as proposed contains capacity in excess of 
the volumes proposed to be transported. The rates which 
we shall require Trunkline to file will therefore be subject 
to reduction as the volumes of gas sold and delivered to 


8 With the existing inlet pressure at Tuscola, this line will have 
a capacity of 200,000 Mef per day, as compared to the 135,000 Mcf 
which Trunkline proposes to serve in this proceeding. Until Con- 
sumers purchases its full contract quantities, the investment in this 
line will not be fully utilized. 


1-16 


Consumers increase over and above 135,000 Mef. We shall 
review this matter as operating data become available, and 
certainly in any subsequent certificate proceeding in which 
there is a proposal to increase deliveries to Consumers; 
and in either event, we expect Trunkline to propose such 
lower rates as are consistent with the reduced unit costs of 
the expanded system. 

Of the three methods of allocating costs on a rolled-in 
basis presented by staff in this proceeding, staff’s recom- 
mended Method No. 1 is most appropriate in the circum- 
stances of this case.? This method of allocation is con- 
sistent with our long-standing policy of utilizing a system- 
wide approach in costing and pricing firm service for gas 
delivered and sold from a company’s main line facilities, 
and will best serve the public interest by providing for a 
fair distribution of costs, commensurate with the benefits 
to be enjoyed by all of the customers of the Panhandle- 
Trunkline system. 

Trunkline shall file revised rate schedules for its pro- 
posed sales at the Michigan-Indiana border near White 


Pigeon, Michigan providing for a monthly demand charge 
of $3.05 per Mef of contract demand anda commodity charge 
of 30 cents per Mef for firm gas, and a rate of not more than 
40 cents per Mef for excess gas sold and delivered on a 
when, as and if available basis.”° 

Regarding the 95 percent annual minimum bill provision 
in Trunkline’s proposed Rate Schedule P-2, no evidence was 


® Method No. 2 is a demand-mile, commodity-mile allocation 
which establishes one zone for the proposed extension from Tuscola 
to the Michigan-Indiana border. Method No. 3, which as modified 
is designated 3A _in Exhibit No. 46, is a system-wide allocation 
applied to Trunkline’s existing system as well as all of its pro- 
posed facilities. As modified, it assigns such system-wide costs to 
two rate zones (see Method 2) on the basis of historical rate zone 
differentials in Panhandle’s system. 

30 The rates here prescribed have been determined in accordance 
with the computations shown in Exhibit No. 46 for Method No. 1. 
The average rate for firm gas under this two-part rate schedule at 
100 percent load factor is approximately 40 cents per Mef. 

12 The examiner would deny these applications in any event 
because of his denial of Trunkline’s application. 
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introduced by Trunkline to show the need or justification 
for sach a high minimum bill. On the other hand, there is 
evidence of record to show that this annual minimum bill 
provision is contrary to the public interest. The Assistant 
Chief of the Commission’s Bureau of Rates and Gas Certifi- 
cates, presented as the staff’s policy witness on rate mat- 
ters, testified that the high minimum bill proposed by Trunk- 
line is unknown in the industry and that if a certificate is 
granted to Trunkline its proposed minimum bill in Rate 
Schedule P-2 should be reduced to a more reasonable and 
equitable basis, namely, an annual minimum bill equal to 
the sum of the monthly demand charges, plus a commodity 
charge based on 75 percent instead of 95 percent use of the 
contract demand. Accordingly, the revised rate schedule to 
be filed by Trunkline for firm gas to be sold and delivered 
near White Pigeon, Michigan, shall provide for a minimum 
annual bill of not more than the sum of the monthly demand 
charges, plus a commodity charge based on 75 percent use 
of the contract demand. 

Since we are also requiring as a condition to the certifi- 
cate to be issued to Trunkline herein that Trunkline sell and 
deliver up to 6000 Mcf of natural gas per day to Michigan 
Gas, the revised rate schedules to be filed by Trunkline shall 
contain no limitations upon availability or time of service. 

The record shows that Trunkline’s proposed tariff devi- 
ates in a number of respects from Commission regulations 
and accepted practices. Trunkline shall file such modifica- 
tions in its tariff as are required to correct these deviations 
and make its tariff conform to Commission regulations and 
accepted practices. We shall reserve the right to prescribe 
such farther changes in Trunkline’s revised filing as may be 
necessary to make it so conform. 


Storace Company’s APPLICATION 


Storage Company seeks authority to utilize its existing 
facilities to transport for Consumers a portion of the gas to 
be received by Consumers from Trunkline. The examiner 
found that Storage Company’s facilities are adequate to 
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render this service. He found that this service will cause 
only a slight increase in Storage Company’s operating 
expenses, and that these additional expenses will have no 
adverse effect upon Storage Company’s earnings or income 
since they will be passed on and borne entirely by Con- 
sumers on a cost of service basis, The examiner further 
found that utilization of Storage Company’s facilities in 
the manner proposed will be in the public interest in that 
it will avoid unnecessary duplication of facilities and result 
in savings to Consumers and its customers. Storage Com- 
pany’s application is uncontested, and no exceptions to the 
foregoing findings of the examiner have been filed. We 
adopt the examiner’s findings, and shall issue a certificate 
authorizing the proposed transportation service. 


Tre IwrerveNers’ CasEs 


Interveners Battle Creek and Michigan Gas, not now 
customers of Trunkline, presented evidence in support of 
requests for allocations of gas from Trunkline’s proposed 
project. Trunkline has agreed to sell- Michigan Gas the 
6,000 Mef which it seeks if the Commission finds the sale to 
be required by the public convenience and necessity. Trunk- 
line, however, opposes any allocation of gas to Battle Creek 
in this proceeding. 

Battle Creek seeks an allocation of 4,000 Mcf per day 
during the five winter months from November through 
March of each year. It seeks no gas during the rest of the 
year. Battle Creek proposes to purchase this gas at Tus- 
cola, Illinois, and have it transported through Panhandle’s 
facilities in the same manner as other gas which Battle 
Creek is presently purchasing from Panhandle. Battle 
Creek’s service area is surrounded by areas to which Trank- 
line’s additional gas supply will be made available through 
Consumers, and Battle Creek contends that Trunkline’s pro- 
posed service should extend to the areas as a whole and 
not be limited to service to any preferred customer. 

The examiner rejected Battle Creek’s request for a 
reserved allocation of Trunkline’s gas. He found that Battle 
Creek has made no showing that it is economically feasible 
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for Trunkline to render service to it, or that it is econom- 
ically feasible for Battle Creek to buy gas for five months 
of the year under a rate schedule for year-round firm service, 
as it here proposes. He also found that there is no proof in 
the record that appropriate contractual arrangements have 
been or could be reached, or any evidence of the costs or the 
operating difficulties associated with the delivery of the gas 
to Battle Creek. We agree with these findings and with the 
examiner’s conclusion that Battle Creek’s request for gas 
in this proceeding must be denied. 

Michigan Gas distributes gas in a service area which 
extends across the southern part of Michigan. This service 
area is divided into a Western Division and a Southern 
Division. Michigan Gas seek 6,000 Mef of firm gas per day 
from Trunkline for the Coldwater District of its Southern 
Division which is presently served with gas purchased from 
Panhandle. It proposes to construct an 18 mile lateral at 
an estimated cost of $416,000 to connect its existing facilities 
at Sturgis, Michigan with Trankline’s proposed extension 
at its terminus on the Michigan-Indiana border near White 
Pigeon, Michigan. 

The examiner found that Michigan Gas’ proposed line is 
financeable, that it is adequate to transport the gas from 
Trunkline, and that its cost is reasonable. He found, too, 
that Michigan Gas has a compelling need for this additional 
supply of gas. The record supports these findings of the 
examiner; and we conclude, as he did, that Trunkline should 
be ordered to establish physical connection of its proposed 
facilities with the proposed facilities of Michigan Gas, and 
to sell and deliver up to 6,000 Mef per day to Michigan Gas 
at the terminus of its proposed facilities near White Pigeon 
under the revised rate schedules prescribed by this order. 

Certain other interveners have requested allocations of 
gas from Trunkline, but presented no evidence in this pro- 
ceeding. These requests must be denied. Several of these 
interveners have, in the alternative, requested the imposi- 
tion of a condition in. the certificate herein issued to Trunk- 
line which would prevent any part of the cost of the pro- 
posed project from being allocated to Trunkline’s existing 
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customers, including Panhandle, or to Panhandle’s existing 
customers. These interveners, who are presently purchas- 
ing gas from Panhandle, contend that they will receive no 
benefit from Trunkline’s proposed project. As we have 
already found, there is no merit in this argument. Trunk- 
line’s added gas supply will in fact benefit Panhandle and its 
customers, and they will receive additional substantial vol- 
umes of gas by reason of the facilities which Trunkline here 
proposes to construct and operate. They will also benefit 
from the addition of new areas as sources of supply to the 
Tronkline system, and from the increased flexibility and 
reliability of service which will be realized through the 
expansion of Trunkline’s system. The requests of these 
interveners for a condition in Trunkline’s certificate limiting 
the allocation of cost must be denied. 


Tar Propucer APPLICATIONS 


As we have already noted, Trunkline’s expansion pro- 
gram is dependent upon the gas supply contracts which 
are the subject of the producer applications in this pro- 
ceeding. In turn the contracts are made contingent upon 
the issuance of a satisfactory certificate to Trunkline. 
These contracts fall into two groups on the basis of price 
and location. The first group includes the Texas contracts 
which provide for the delivery and sale of gas in Galveston 
and Brazoria Counties in Texas Railroad Commission 
District No. 3 at an initial price of 20 cents per Mef. The 
second group includes the Louisiana contracts which pro- 
vide for the delivery and sale of gas in offshore Cameron 
and Vermilion Parishes, and onshore in Vermilion Parish, 
at an initial price of 22 cents per Mcf. 

The evidence shows that these contracts were negoti- 
ated at arms-length, that there is no affiliation between the 
producers and Trunkline, that the producers are able and 
willing to sell their gas to Trunkline in accordance with the 
terms of the contracts, and that there is a market for their 
gas. Apart from the question of initial price, which we 
shall discuss below, the producers have satisfied the require- 
ments of Section 7 of the Natural Gas Act for the issuance 
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of certificates of public convenience and necessity. The 
price issue is here determinative. 

The examiner denied the producers’ applications for 
failure to show that the proposed initial prices are required 
by the public convenience and necessity under the stand- 
ards of Section 7 of the Act. His finding, however, is 
not based upon the producers’ failure to justify these 
prices on the basis of cost or comparative price data. 
Instead, he found that these prices, i. e., the differential 
between the prices in these new Trunkline contracts and 
Trunkline’s existing contracts, were the cause of Trunk- 
line’s proposed incremental cost rate to Consumers; and 
since he had already found that the incremental cost rate 
was contrary to the public interest and not required by 
the public convenience and necessity, he was led to con- 
clude that the same is true for the producer prices which 
gave rise to the incremental cost rate. 

The examiner erred in denying the producers’ applica- 
tions on this basis. There is no evidence that Truankline 
could have contracted for these gas supplies at any lower 
prices, or that it would not have proposed an incremental 
cost rate to Consumers had it been able to acquire the gas 
at lower prices. The effect of the examiner’s reasoning 
is to require a producer in a certificate case to show, at 
his peril, that the rates which a pipeline purchaser pro- 
poses to charge on resale are required by the public con- 
venience and necessity. We know of no authority for 
imposing such an impossible burden upon a producer in a 
certificate case. In any event, we have found in this case 
that a certificate should be issued to Trunkline upon the 
filing of a revised rate schedule, and there is no basis for 
denying the producers’ applications because of any rela- 
tionship between the initial contract prices and Trunkline’s 
proposed incremental cost rate to Consumers. 

The Commission has heretofore certificated sales of 
natural gas in Louisiana at prices as high as the 22 cents 
per Mcf proposed here in the Louisiana contracts. No 


12The examiner would deny these applications in any event 
because of his denial of Trunkline’s application. 
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party to this proceeding has recommended the imposition 
of a rate condition for these sales, or objected to the cer- 
tification of these sales because of the price. Inasmuch as 
we have certificated similar sales in Louisiana, and there 
is no evidence that the proposed 22 cent price will adversely 
affect the public interest, we shall issue certificates herein 
authorizing the sales under the Louisiana contracts. 

The proposed initial price of 20 cents per Mef in the 
Texas contracts may, however, establish a new high price 
for jurisdictional sales in the state of Texas, and the Com- 
mission’s staff has recommended the imposition of a rate 
condition if we are to certificate these Texas sales. 

The highest prices heretofore certificated by the Com- 
mission in Texas are 17.5 and 18 cents per Mef, with the 
possible exception hereinafter discussed. These are for 
sales to Coastal Transmission Corporation in Brazoria, 
Galveston, Matagorda and Wharton Counties in Texas Rail- 
road Commission District No. 3. There are twelve such 
sales, eleven at the 17.5 cent price and one at the 18 cent 
price. 

The examiner found that the Commission has certificated 
a price as high as 21.5 cents per Mef in Railroad District 
No. 3. The sale referred to is a sale to Transcontinental 
Gas Pipe Line Corporation of gas from the offshore High 
Island Field. The examiner treated this sale as a sale in 
Railroad District No. 3, and from this he concluded that 
the proposed Texas sales, if certificated at all, should be 
approved without condition as to price, following the same 
reasoning as in the case of Louisiana sales. Staff contends 
that this sale of gas from High Island is not a sale in 
Texas, but is by its terms a sale in Louisiana, since the gas 
purchase contract with the producer, Magnolia Petroleum 
Company specifically provides for delivery of the gas and 
transfer of title to Transcontinental at a point in Cameron 
Parish, Louisiana, and for reimbursement to Magnolia for 
Louisiana gathering and severence taxes. Whether this 
High Island sale at 21.5 cents per Mcf is a Texas sale or & 
Lonisiana gale, we do not decide in this proceeding. We do 
recognize, however, that this sale may have some effect on 


1-23 


the level of competitive prices for gas produced in the 
Texas Gulf Coast area, and particularly for gas produced 
in Railroad District No. 3 where the proposed sales. to 
Trunkline will be made. 

In the light of the experience we have gained over the 
past several years, and recognizing the increasing demand 
for gas at higher prices, we are of the opinion that we should 
give more weight to the element of price in determining 
public convenience and necessity so as to discourage further 
price increases unless the need therefor can be clearly 
shown. The question remains, however, as to the nature of 
the evidence and the extent of the showing required for a 
producer applicant to prove that a proposed initial price 
is required by the public convenience and necessity. There 
is also a question of what limitations, if any, there may be 
upon the Commission’s authority to require by way of a 
condition in a certificate an initial price lower than that 
specified in the contract between the producer and his buyer. 

The question of the Commission’s authority to impose 
price conditions in certificate proceedings was reviewed in 
the Signal case, and the Commission’s authority was there 
confirmed. We are concerned, however, by what appear 
to be conflicting interpretations of the Act in the Supreme 
Court’s earlier decision in the Mobile case’* and in the 
Tenth Circuit’s recent decision in Phillips Petroleum Com- 
pany v. F. P. C2* Although neither of these decisions 
involved the reduction of a contract rate by a condition 
in a certificate, they did consider the generic question of 
the Commission’s. authority to require changes in price 
provisions established by contract between seller and buyer. 
In both cases, this authority was denied with language to 
the effect that initial rates are properly established by 
contract between seller and buyer, and that such rates 


12 Matters of Cities Service Gas Company, Docket Nos. G-2569, 
et al.; affirmed, Signal Od & Gas Co. v. F. P. C., 238 F. 2d 771 
(1956) ; cert. den., 353 U. 8. 923. 


13 United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 
U. 8. 332. 
14 228 F. 2d 906. 


I-24 


may be changed only by mutual agreement of the parties 
in accordance with the procedures of Section 4 of the Act, 
or after investigation under the procedures of Section 5(a) 
of the Act. The fall implication of these decisions is not yet 
apparent insofar as producer certificate proceedings are 
concerned. Certainly, the application of the Mobile 
rationale to such proceedings would facilitate their speedy 
disposition and would relieve, to some degree, the adminis- 
trative burden of the Commission. On the other hand, 
we cannot forget that regulation under the Act is in the 
interest of and for the protection of the consuming public, 
that the test to be applied in issuing certificates under Sec- 
tion 7 of the Act is the public convenience and necessity, 
and that price is an important element of public conveni- 
ence and necessity. We are of the opinion, that under 
Signal we have the right to condition initial prices where 
required by the public convenience and necessity, and we 
shall continue to exercise this authority where appropriate. 
We, nevertheless, recognize that considerable weight must 
be given to initial contracts which have been freely nego- 
tiated between willing sellers and buyers in a competitive 
market, and which may well reflect the value of the gas in the 
particular market and under the circumstances of the par- 
ticular transaction more accurately than any other evi- 
dence which may be adduced. This brings us to the ques- 
tion of proof. 

Generally it is not feasible or even possible in the con- 
fines of producer certificate proceedings to obtain evidence 
of costs, and we have not required such evidence in these 
cases. We have therefore looked to comparative field price 
evidence in considering the initial prices of independent 
producers. Field price, however, does not provide as simple 
and accurate a standard as we would desire, and we recog- 
nize the limitations inherent in such evidence. There are 
necessarily many factors which affect the level of prices 
to be found in any given area. Thus the historical develop- 
ment of a particular field or producing area, the distance 
from available markets, the number of pipelines seeking 
gas in the area and the extent of the competition between 
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them, the volumes of gas being delivered, the extent of 
the reserves involved, the term of the contract, the quality 
of the gas, the delivery pressure, provisions for future 
price changes, the impact of local conservation laws, the 
depth of the sands in which the gas is found, and so on, 
are factors of the kind which affect the price of any given 
sale of gas. The great number of such factors, and the 
varying weight to be assigned to them in analyzing par- 
ticular sales for the purposes of comparison, make field 
price a difficult standard to apply. Nevertheless, it is the 
only feasible standard available to us in these initial price 
cases. The application of this standard in any case neces- 
sarily becomes a matter of judgment for the Commission, 
which must consider the available field price evidence in 
balance with all the circumstances of the sale under con- 
sideration. Certainly the negotiated contract of the par- 
ties, if made at arm’s-length under competitive conditions 
which are representative of the market for natural gas 
in the area, must be given considerable weight in this 
balance, as must any outstanding features of the proposed 
sale which may distinguish it from other sales in the area. 
Because the application of this standard, and the proof 
required to show that a proposed initial price is justified 
under the test of public convenience and necessity can be 
demonstrated only by reference to the facts of record in a 
specific case, we shall turn here to the record in the present 
proceeding. ; 

As we have already noted, the record in this proceeding 
shows that the proposed initial price under the Texas con- 
tracts, if approved, may establish a new high for jurisdic- 
tional sales in the Texas Gulf Coast area. The record also 
shows that approval of this high initial price would cause 
the triggering of first-party favored nations clauses in 
existing Trunkline purchase contracts. Under these cireum- 
stances, we cannot find that the proposed 20 cent price is 
required by the public convenience and necessity in the 
absence of substantial proof. However, the record contains 
such substantial proof, and we shall issue certificates for 
these sales. 
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The record shows that Florida Power and Light Com- 
pany has contracted to purchase gas from numerous fields 
in Railroad Districts Nos. 2, 3 and 4 in the Gulf Coast area 
of Texas at a price of 19.5 cents per Mcf. The gas thus 
purchased will be transported by Coastal Transmission 
Corporation in interstate commerce pursuant to a certifi- 
cate issued by the Commission on December 28, 1956, in the 
Matter of Houston Texas Gas & Oil Corporation, et al., 16 
F. P.0.118. The 17.5 and 18 cent sales to Coastal, referred 
to above, were certificated in this same proceeding. The 
17.5 and 18 cent resale gas and the 19.5 cent transportation 
gas are part of the over-all gas supply to be delivered to 
new markets in Florida through the facilities of Coastal and 
Houston Gas certificated by the Commission in that pro- 
ceeding; and, as was shown in that proceeding, the 19.5 
cent transportation gas constitutes a substantial part of 
the Texas gas supply for the Florida project. Although the 
direct sales to Florida Power and Light Company are not 
jurisdictional and therefore have not been certificated by 
the Commission, and although the price is subject to escala- 
tion up or down with changes in the price of Bunker “667? 
fuel oil, these sales constitute an important segment of 
the market for gas in the Texas Gulf Coast area, and like 
other non-jurisdictional sales so have an effect on the 
interstate market.” 

The record contains uncontradicted testimony that the 
current competitive level of prices in Brazoria and Galves- 
ton Counties is 20 cents per Mef, and that the demand for 
gas for intrastate uses in this highly industrialized area at 
this price is so great that Trankline would not be able to 
buy any significant reserves at lower prices. As evidence 
of this demand, Texas Electric Power Company has recently 
executed a contract for the purchase of gas from Brazoria 
County for intrastate consumption at an initial price of 


18 The original contract price for this transportation gas was 
18.5 cents per Mcf. However, this price, by virtue of the terms of 
the contract, had become 19.5 cents per Mef prior to the issuance 
of our certificate in the Houston case as the result of an increase 
in the price of fuel oil. 
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21.5 cents per Mef, with provision for escalation of 2 cents 
every four years. In the face of the demand for intrastate 
gas in this area at 20 cents per Mcef, it appears that certifica- 
tion of the proposed interstate sales near that level in this 
proceeding is necessary if these extensive reserves are to be 
preserved for the interstate market and be made available 
to meet the critical need for gas by consumers in Michigan 
as has been demonstrated in this proceeding. 

The record further discloses that Texas Dlinois Natural 
Gas Pipeline Company has contracted for the purchase of 
gas from Shell Oil Company in Railroad District No. 4 at 
initial prices of 18 cents and 19.5 cents per Mef. This 
matter is presently before the Commission in Docket Nos. 
G-14829, et al. There is also evidence of an 18 cent sale to 
United Gas Pipe Line Company in Railroad District No. 4 
which is now before the Commission, and for which tempo- 
rary authority has been issued, in Docket Nos. G-16563, et 
al. The record also discloses that Consolidated Edison has 
contracted for the purchase of gas in Railroad Districts 
Nos. 2 and 4 at 19.25 cents per Mcf. These purchases were 
the subject of the transportation service proposed by Trans- 
continental Gas Pipe Line Corporation in Docket Nos. 
G-13143, et al., and rejected by us in our Opinion No. 315. 
Although the Texas Dllinois and United Gas sales have not 
been certificated as yet by the Commission, and the Con- 
solidated Edison sales failed by reason of our denial of the 
transportation service, they nevertheless provide some 
indication of what prices are required to bring this gas to 
the interstate market instead of being sold for intrastate 
uses, 

The field price evidence in this proceeding thus indicates 
& pattern of prevailing prices for the Texas Gulf Coast area 
in the range of 17.5 to 21.5 cents per Mef, and within this 
range the price of 19.5 cents per Mef appears to predomi- 
nate. If we were to rely upon this evidence alone, we would 
be inclined to condition the initial price for the proposed 
Texas sales at 19.5. cents per Mcf. However, there are other 
considerations here which lead us to conclude that these 
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sales should be certificated at the contract price of 20 cents 
per Mef. 

These contracts are unique in several respects. In the 
first place they involve some of the largest volumes of gas 
yet committed to the interstate market from the Texas Gulf 
Coast area. Secondly, and most important, these contracts 

- provide for a firm 20 cent price for a period of ten years, 
without escalations or redeterminations. We look with 
favor on such firm contracts which serve to relieve the pres- 
sure on the rising spiral of producer prices caused by the 
usual provisions for escalations and redeterminations found 
in most contracts. We emphasize, however, that in the 
absence of this provision for a firm price, we would not be 
persuaded that the 20 cent price is required by the public 
convenience and necessity; and, it will not be sufficient for 
producers hereafter seeking certificates to support their 
applications by reference to our action in this proceeding 
without taking proper account of this factor of firm price. 
We shall closely scrutinize any such proposed sales in this 
area under contracts which provide for price escalations or 
redeterminations above 20 cents per Mef within a period of 
five years, and in the absence of a clear showing that such 
prices are required by the public convenience and necessity, 
we shall either deny the applications or impose price con- 
ditions. 

We shall issue certificates herein to the producer appli- 
cants authorizing the proposed sales to Trunkline in Texas 
at the initial contract price of 20 cents per Mcf. 


Tue CoMMISSION FURTHER FINDS: 


(1) Trunkline is a ‘‘natural-gas company’’ within the 
meaning of the Natural Gas Act as heretofore found by the 
Commission. 


(2) Trunkline’s proposed facilities hereinabove referred 
to, and more fully described in its application, will be used 
in the transportation and sale of natural gas in interstate 
commerce, subject to the jurisdiction of the Commission, 
and such facilities, together with the construction and opera- 
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tion thereof, are subject to the requirements of subsections 
(¢) and (e) of Section 7 of the Natural Gas Act. 


(3) Trunkline’s proposed sales of natural gas herein- 
above referred to, and more fully described in its applica- 
tion, will be made in interstate commerce for resale for 
ultimate public consumption, subject to the jurisdiction of 
the Commission, and such sales are subject to the require- 
ments of subsections (c) and (e) of Section 7 of the Natural 
Gas Act. 


(4) Subject to the requirements of our order herein and 
the conditions of the certificate herein issued, Trunkline 
is able and willing properly to do the acts and to perform 
the services proposed and to conform to the provisions of 
the Natural Gas Act and the requirements, rules and regu- 
lations of the Commission thereunder. 


(5) The construction and operation of the facilities pro- 
posed by Trunkline, and the sales of natural gas proposed 
by it are required by the public convenience and necessity, 
and a certificate should be issued to Trunkline as herein- 
after ordered and conditioned. 


(6) The conditions attached to the certificate herein 
issued to Trunkline are required by the public convenience 
and necessity. 


(7) Storage Company is a ‘‘natural-gas company’’ 
within the meaning of the Natural Gas Act as heretofore 
found by the Commission. 


(8) Storage Company’s proposed operation of its pres- 
ently installed facilities to transport natural gas in inter- 
state commerce hereinabove referred to, and more fully 
described in its application, is subject to the jurisdiction 
of the Commission and to the requirements of subsections 
(c) and (e) of Section 7 of the Natural Gas Act. 


(9) Storage Company is able and willing properly to 
do the acts and to perform the service proposed and to con- 
form to the provisions of the Natural Gas Act and the 
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requirements, rules and regulations of the Commission 
thereunder. 


(10) The proposed operation of Storage Company’s 
facilities to transport natural gas in interstate commerce 
is required by the public convenience and necessity, and a 
certificate should be issued to Storage Company as herein- 
after ordered. 


(11) Each of the independent producers named above 
as parties to this proceeding is or upon initiation of the 
proposed sales to Trankline will be engaged in the sale of 
natural gas in interstate commerce for resale for ultimate 
public consumption, subject to the jurisdiction of the Com- 
mission, and is or will be a ‘‘natural-gas company”’ within 
the meaning of the Natural Gas Act. 


(12) The sales of natural gas proposed by each of the 
producer applicants, as more fully described in their appli- 
cations, are subject to the jurisdiction of the Commission, 
and such sales, together with the construction and operation 
of any facilities subject to the jurisdiction of the Commis- 
sion necessary therefor, are subject to the requirements of 
subsections (c) and (e) of Section 7 of the Natural Gas Act. 


(18) Each of the producer applicants is able and willing 
properly to do the acts and to perform the services proposed 
and to conform to the provisions of the Natural Gas Act 
and the requirements, rules and regulations thereunder. 


(14) The sales proposed by each of the producer appli- 
cants, together with the construction and operation of any 
facilities subject to the jurisdiction of the Commission nec- 
essary therefor, are required by the public convenience and 
necessity, and certificates should be issued to each of them 
as hereinafter ordered. 


(15) Exceptions to the presiding examiner’s initial deci- 
sion, to the extent not granted, should be denied. 

(16) To the extent that it is inconsistent with this opin- 
ion and order, the presiding examiner’s initial decision 
issued April 1, 1959, should not be adopted. 
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Tar ComMMISSION ORDERS: 


(A) A certificate of public convenience and necessity 
is hereby issued to Trunkline, upon the conditions herein- 
after set forth, for the construction and operation of the 
facilities proposed, and for the sales of natural gas pro- 
posed. 


(B) Trunkline shall within 30 days from the issuance 
of this order file revised rate schedules for its proposed 
sales at the Michigan-Indiana border near White Pigeon, 
Michigan, providing for a monthly demand charge of $3.05 
per Mef of contract demand and a commodity charge of 
30 cents per Mef for firm gas, and a rate of not more than 
40 cents per Mef for excess gas sold and delivered on a 
when, as and if available basis; and providing for a mini- 
mum annual bill for firm gas of not more than the sum 
of the monthly demand charges, plus a commodity charge 
based on 75 percent load factor use of the contract demand. 
Trunkline’s revised rate schedules shall contain no limita- 
tions upon availability or time of service, and shall conform 
in all respects to Commission regulations and accepted 
practices. We reserve the right to prescribe such further 
changes in Trunkline’s revised filing as may be necessary 
to make it conform to Commission regulations and accepted 
practices. 


(C) Trunkline shall establish physical connection of its 
proposed facilities with those of Michigan Gas as herein- 
above described, and shall sell and deliver up to 6000 Mef 
of firm gas per day from its proposed 135,000 Mef increased 
capacity to Michigan Gas at the terminus of Trunkline’s 
proposed extension on the Michigan-Indiana border near 
White Pigeon, Michigan, under the revised rate schedules 
prescribed in paragraph (B) above. 


(D) A certificate of public convenience and necessity is 
hereby issued to Storage Company to utilize its existing 
facilities, as proposed to transport natural gas in interstate 
commerce. 
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(E) The general terms and conditions set forth in para- 
graphs (a), (b), (c) and (e) of Section 157.20 of the Com- 
mission’s Regulations Under the Natural Gas Act shall 
attach to the issuance of the certificates granted in para- 
graphs (A) and (D) above, and to the exercise of the rights 
thereunder. Paragraphs (b) and (e), however, do not apply 
to Storage Company. 


(F) The time within which the facilities hereby author- 
ized shall be constructed and placed in actual operation, as 
provided by paragraph (b) of said Section 157.20 of the 
Regulations, is hereby fixed at six months from the issuance 
of this order. 


(G) Certificates of public convenience and necessity 
are hereby issued to each of the independent producer appli- 
cants in this proceeding for the sales of natural gas in 
interstate commerce for resale as proposed, together with 
the construction and operation of any facilities subject to 
the jurisdiction of the Commission necessary therefor. 


(H) The certificates issued to producer applicants in 
paragraph (G) above shall be deemed accepted and of full 
force and effect, unless refused in writing and under oath 
within 30 days from the issuance of this order; and the 
facilities authorized by said certificates shall be constructed 
and placed in actual operation within six months from the 
issuance of this order. 


(I) The certificates issued to producer applicants in 
paragraph (G) above are not transferable and shall be 
effective only so long as each of said applicants continues 
the acts or operations hereby authorized in accordance with 
the provisions of the Natural Gas Act, and the applicable 
rules, regulations and orders of the Commission. 


(J) The grant of the certificates herein shall not be 
construed as a waiver of the requirements of Section 4 of 
the Natural Gas Act, or of Part 154 of the Commission’s 
Regulations Under the Natural Gas Act, requiring the filing 
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of rate schedules for the service herein authorized; and is 
without prejudice to any findings or orders which have been 
or may hereafter be made by the Commission in any pro- 
ceeding now pending or hereafter instituted against the 
applicants. Further, the action taken in this proceeding 
shall not foreclose or prejudice any future proceedings or 
objection relating to the operation of any price or related 
provision in the gas purchase contracts here involved. 


(K) Exceptions to the presiding examiner’s initial 
decision, not otherwise granted, are hereby denied. 
(L) To the extent that it is inconsistent with this opinion 


and order, the presiding examiner’s initial decision issued 
April 1, 1959, is not adopted. 


By the Commission. Commissioner Connoue dissenting in 
part, concurring in part, filed a sepa- 
rate statement. Commissioner Kinz 
concurring in part, dissenting in part, 
filed a separate statement. 


J. H. Gurews 


JosepH H. Gurame, 


Secretary. 


In ree Marrers 


of 


TRONELINE Gas CoMPANY Docket No. G-15394 
Micuican Gas Sroracz Company Docket No. G-15827 
Paw American PeTRoLeUM CORPORATION ff Docket No. G-15438 
Punirrs Perroreum Company Docket No. G-15471 
Paes Perroteum Company Docket No. G-15472 
Untow Om Company or CaLirornia Docket No. G-15485 
Unton Ox Company or CaLiFoRNIA Docket No. G-15436 
Ustox Or, Company or CaLirorNIA Docket No. G-15487 
Tar Superior On, Company Docket No. G-16147 
Nicxros Om axp Gas ComPary Docket No. G-16222 
TrmewaTeR Or Company Docket No. G-16267 
Paw Amentcan PETROLEUM CoRPoRATION [| Docket No. G-16501 
Paw Amertcan PerroLeum Corporation | Docket No. G-16502 
J. S. Micrar, Company Docket No. G-16551 
J. S. MirceaEn Docket No. G-16570 


(Issued May 22, 1959) 


Cowworz, Commissioner, dissenting in part, concurring in 
part: 


The producers in this proceeding are seeking authority 
to sell gas in interstate commerce as they are required to 
do by the Natural Gas Act. In doing so they have under- 
taken to demonstrate that the public convenience and neces- 
sity requires the sale. That is their burden and that 
is the reason a formal proceeding, including a public hear- 
ing, the filing of briefs and all the paraphernalia of a fair 
hearing within Administrative Law parlance, is required. 
But for such a requirement in the Natural Gas Act these 
and any other producers could market their gas without 
the permission of anyone at the Federal Government level. 

Having undertaken to demonstrate that public conven- 
jence and necessity requires the sale, of necessity they have 
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undertaken to show that all the elements of public conven- 
jence and necessity, not just one or two, require the sale. 

The Commission has been unanimous and uniform in 
holding that price is an element of the public convenience 
and necessity. This case once again restates that prin- 
ciple. Illustrative is the statement made at the outset of 
producer certificate regulation where the Commission said 
In re Cities Service Gas Co., et al., G-2569, et al. (‘‘Signal’’ 
case), 15 F. P. C. 1020 at 1021: ‘‘That we have not required 
that there be filed as a necessary part of a certificate appli- 
cation detailed data regarding events or circumstances 
leading to and surrounding the execution of the contract, 
comparative prices in a given area or field, current market 
value of the gas proposed to be sold, and comparative prices 
of competitive fuels in the area where the subject sale is 
made or at the point of ultimate consumption, or other 
factors which may be relevant in determining the propriety 
of an initial rate, does not remove from an applicant the 
burden of showing the substantive merits of his proposed 
initial rate.’? [Emphasis supplied.] 

The Examiner’s decision in this proceeding neatly sum- 
marizes the law on this subject referring to the position 
set out in the Signal order, supra, of the Court’s agree- 
ment with that position and the legislative history of the 
Act sustaining it. This appears on page 41 of the Exam- 
iner’s decision. 

Study of Commission decisions on this controversial 
subject of burden of proof in producer certificate proceed- 
ings will disclose how careful the Commission has been 
to preserve this obligation inviolate on the producers. 
Regardless, however, it is now perfectly plain from this 
decision that the burden does rest on the producers, that 
it has not been met by a mere stating of the conclusion 
which the producer has set out to demonstrate and that 
unless a producer has sustained that burden in his affirma- 
tive case his showing will be fatally defective. With this 
conclusion I am in thorough agreement. With this conelu- 
sion there is no possible argument in law. 


1-36 


My difference with the majority, then, comes not in the 
major premise but rather in the minor premise. Having 
stated plainly that the burden of proof rests on the appli- 
cant, majority then concludes that in this particular case 
that burden has been sustained. It is with the latter con- 
clusion I disagree. 

Tt is undeniable, I think, that if the Act requires the 
Commission to test a producer’s certificate application to 
find whether it has met the standards of public convenience 
and necessity which embrace price then there must be some 
standard which the Commission can use. Since the Com- 
mission is now unanimous that we must so test certificate 
applications it must follow that we are equally unanimous 
that such a standard exists. If such a standard exists it 
must be determinable, it must be measurable and it must 
be derivable from the Act. Otherwise, the Act would fail 
constitutionally for lack of definitiveness in that it would 
purport to create a standard without stating what that 
standard would be. 

There is no particular novelty in the problem of finding 
a standard for measuring so much of the concept of public 
convenience and necessity as is contained in producer pric- 
ing. It is no more or less difficult than locating, for example, 
the standard by which to measure how much of the concept 
of public convenience and necessity must be met by pipeline 
applicants seeking to demonstrate ample reserves or deliv- 
erability positions. Nowhere in the Act do we find any ref- 
erence to a period of years yet the Commission has con- 
sistently looked for and insisted on reserves of a certain 
number of years before it would find that the public con- 
venience and necessity had been proved. 

Similarly, ratios for adequate and safe financing have 
been developed by the Commission despite the absence of 
explicit propositions in the Act. Many other examples can 
be cited of standards imposed by the Commission without 
reliance on specific statutory language. In all of these cases 
the Commission’s discretion to set standards has been 
upheld by the courts and in all cases the Commission’s 
judgment has been held not to exceed its authority. 
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Accordingly, I find no reason why the Commission may 
not exercise the same discretion in finding a standard for 
determining whether the public convenience and necessity 
has been met in matters of producer prices as it does when 
it establishes standards for other facets of the public conven- 
jence and necessity concept. Certainly in other areas, the 
Commission does not abdicate its responsibility to the con- 
suming and investing public by relying on judgment figures 
reached by corporate management. Neither does it depend 
on the vagaries of the marketplace to establish what is 
required by the public interest, knowing fall well that a coin- 
cidence of public and private interest is the exception rather 
than the rule. 

I have urged that this Commission adopt a standard 
which I have referred to, for purpose of convenience, as my 
threshold pricing standard, and have explained at length 
in other orders what it involves. See, for example, my dis- 
senting statements In re Seaboard Oil Company, et al., 
G-11970, et al., Opinion No. 309 dated March 31, 1958 and 
In re Transcontinental Gas Pipe Line Corporation, et al., 
G-13143, et al., Opinion No. 315 dated September 4, 1958 and 
‘“‘Threshold Prices: A Practical Proposal for Producer 
Pricing’’ appearing in the January 1, 1959 issue of Public 
Utilities Fortnightly. 

I shall not labor this concept here. I do point out, how- 
ever, that in my judgment this record is fatally deficient in 
that it contains no evidence to sustain a conclusion as to 
where the standard of public convenience and necessity is 
found for these sales and how these producers have complied 
with this standard—manifestly the highest prices ever 
charged for natural gas in the Coastal Texas area in inter- 
state commerce. 

Consider now what this order from which I dissent 
does. It adopts the principle that price must be proved 
as an element of public convenience and necessity. It dis- 
cusses the difficulty in measuring whether it has been proved, 
commenting on the manifold ‘‘factors which affect the level 
of prices to be found in any given area.’’ It points out 
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the usefulness of comparable prices in the area but catalogs 
the difficulties in reaching a conclusion on what the prevail- 
ing level of prices is. 

It accepts the concept of prevailing prices, then, as the 
standard from which the producer must prove his case. 

It then proceeds with an analysis only of the rates which 
are the very highest in the area and, with no evidence of 
comparability at all concludes that a price even higher than 
all except one non-jurisdictional, intrastate private sale is 
the prevailing price in the area. The finding is phrased 
this way. ‘‘The record contains uncontradicted testimony 
that the current competitive level of prices in Brazoria and 
Galveston Counties is 20 cents per Mef, * * °.”’ 

Now, if it is so extremely difficult to locate the prevailing 
level of prices, and if so many ‘‘factors’’ as enumerated 
by majority must be taken into account to fix the prevailing 
level of prices, I cannot understand the facility with which 
the majority reach a conclusion, based on no evidence at all 
on any of the points enumerated, that a new high price in 
the area represents the prevailing level of prices in the area. 

I applaud and agree with the determination that the 
prima facie level of prices required by the public conven- 
jence and necessity is the prevailing level of prices in the 
area and that anyone desiring to sell natural gas in inter- 
state commerce higher than that price assumes the burden 
of demonstrating why the deviation is required by the public 
convenience and necessity. After all, we said this way 
back in the Signal orders. But I most earnestly disagree 
with the conclusion that such a standard of prima facie 
compliance is measured by the highest price yet negotiated 
in the area. This contradicts the very standards set out in 
the Seaboard order. 

Every price higher than 17.5¢ to 18¢ employed by 
majority as a measure of prevailing prices is irrelevant 
because no effort has been made by the parties to show 
comparability. More importantly, however, this record 
contains enough to disclose to what a marked degree they 
are not comparable and why they should not be used as 
measures of the prevailing price in the area, above which 
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new sales in interstate commerce ought not be made without 
a showing the price is required by the public convenience 
and necessity. 

The first sales allegedly comparable are supposedly 
found in contracts between the Florida Power and Light 
Company and producers in Railroad Districts 2, 3 and 4 in 
Texas at a level of 19.5¢ per Mef. 

The use of the Florida Power and Light Contracts as a 
rate criterion is not valid for the following reasons: 


1) The rates start at a base price that was reduced 
2¢ per Mcf below the originally negotiated price and 
fluctuate daily with each change in the price of 
Bunker ‘‘C’’ fuel oil in the amount of 1¢ per Mcf for 
each 6.6¢ change in the price per barrel of Bunker 
“C”? fuel oil. 


2) There is a flat rate of 19¢ per Mcf available 
to power companies at their option. 


3) Producers under the contract have agreed to 


absorb one half of any increase in transportation 
rates that may be imposed on power companies by 
the pipeline, if the first option rate is used. 


4) No gas has moved under these contracts at all 
yet and nothing appears that will indicate what the 
price will be at the time the ‘‘initial rate’’ is changed. 
Moreover, we do not even know at what level these 
prices will be at any given point in the life of the 
contract because of the variables in the pricing pro- 
visions, (The ‘‘initial rate’’ must be the rate at which 
the gas first is bought by the power companies.) 


5) The Commission majority specifically re- 
frained from considering the rates for gas sold by 
Independent Producers for resale saying ‘‘We are 
not required in circumstances like these to consider 
the remote and conjectural future effect, if any, of 
the purchases of gas by Coastal and Houston Gas in 
the Gulf Coast area, on the price of gas in the State 
of New York, many miles from Florida, and served 
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by different pipeline companies. * * *’’ Of course, 
nothing could be done about these prices anyway, 
since they had all been certificated previously after 
abridged hearings. I was necessarily absent at the 
time when these orders issued and took no part in 
them. A fortiori, if jurisdictional rates were of no 
concern to majority, non-jurisdictional were of even 
less moment. 


For all these reasons I cannot concur that the quoted 
prices for gas destined for the Florida electric utility market 
have had any approval by us or that they form a meaningfal 
standard of the level at which the public convenience and 
necessity requires this sale proposed here. Certainly we 
may not contend in one case that we may not consider the 
“remote and conjectural’? effect of rates on other rates in 
the area and then, in a later proceeding, use them as justifi- 
cation and explanation of the rate level in the area having 
risen even higher. 

The next sale cited is truly a ‘‘rara avis.’? It was so 
unusual that not a trade journal in the oil and gas field 
and few in the business world generally missed making a 
headline story out of it. It is the Texas Electric purchase 
in the Old Ocean field at 21.5¢. What factors governed the 
corporate decision of this utility we can only speculate 
about. This much seems dead certain, however. What a 
local electric utility in Texas can afford to pay for gas, 
the only fuel available for use in underfiring its boilers, can 
hardly have been dictated by the same considerations that 
govern the corporate decisions of interstate pipelines or 
this Commission. I should hardly call this the prevailing 
price in the area, 

Next, are the proposed, I repeat, proposed prices for 
sales to Texas Illinois Natural Gas Pipeline Company. If 
we are to determine whether a price in a given certificate 
proceeding is required by the public convenience and neces- 
sity by measuring it against higher rates proposed in 
another certificate proceeding still on trial we commit double 
error. First, we virtually decide the second case without 
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a record, and secondly, we surrender the last vestiges of 
initial price regulation because there will always be some- 
one, somewhere with a higher proposed price as long as we 
do nothing to arrest the trend. 

An increase in price is not proof that another and bigger 
increase is needed. Rather, it is evidence of how critically 
necessary it is to look at the rate of increase. It is the 
reason for the investigation of the rate level, not the justifi- 
cation of the level. 

And finally, the Consolidated Edison direct purchases. 
These are even less valid than the Texas Illinois purchases. 
The authority to build facilities to carry this gas to market 
was denied in part because the direct purchase of these 
volumes of gas would tend to raise rates unduly in the area. 
In any event these are no longer before us and certainly 
nothing was introduced in this proceeding remotely resem- 
bling a comparison study by covering all the factors 
described by majority as necessary before field prices can 
be said to be comparable. 

Without parrotting the frequently overworked observa- 
tion that other sales are no measure of comparable prices 
in the absence of specific showing of comparability, I do 
remind the parties to this proceeding that if they propose to 
demonstrate their sales are required in terms of price by 
the use of sales somewhere in the area at prices as high as 
theirs, the burden is upon them to show why such a compari- 
son is a justification. I do not say that these prices cannot 
be proved. I do say no effort has been made here. For 
example, there is no question that the large volumes pro- 
posed to be sold in the two Phillips contracts in Brazoria 
and Galveston Counties, Texas, represent a sale of unpre- 
cedented size for these areas. The trouble is, however, the 
applicants have made no effort to show what effect, if any, 
this factor has and even this factor fails completely when 
we observe the number of small volume contracts in the 
immediate area for which authority to sell at the same price 
is sought. 

Not only in East Texas, however, but in the South 
Louisiana fields there are sales proposed concerning which 
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no rational effort has been made to show why the public 
convenience and necessity requires one price or another. 
I think it inevitable, then, to conclude that we must deny 
these independent producers certificates or at most to find 
that the sales are required only if they are made at levels 
where the public convenience and necessity does require 
them. ‘I think this record amply shows that the highest 
prices for which interstate jurisdictional sales in Gulf 
Coastal Texas have been made in recent times is 17.5¢ to 
18¢ per Mef. Giving effect to every argument in favor of 
allowing ample incentives to the industry and making 
provision for every reasonable cost increase incurred, I am 
completely unable to justify in my own mind a price higher 
than 17.5¢ for these sales. I do not say there is no justifica- 
tion. I only say that the applicants have made no effort to 
show any. Rather than to deny the certificates, then, I 
should authorize them on condition that they be made at that 
level. 

By the same rationale I should not certificate the sales 
in South Louisiana at prices as high as those proposed. It 
is unnecessary to suggest any level at which I should certifi- 
eate them since this would contribute nothing to this state- 
ment. 

I concur in so much of this order that certificates the 
pipeline sale and makes provision for pricing the gas to 
Consumers Power Company in accordance with the alloca- 
tion method suggested I dissent to so much of the order 
that certificates sales by these independent producers at the 
proposed prices. 


Wuius R. Connorz, Commissioner. 


1In doing so I am unable to resist the temptation to point this 
out. My Brother Kline’s dissent on the allocation of the cost of 
purchased gas is eloquent testimony of the need for regulation of 
gas prices before not after the damage is done. For certainly the 
difficulty in allocating cost of purchased gas would be materially 
reduced if these sales were not made at record high prices for Gulf 
Coast Texas. I daresay a change in the Commission’s action at the 
beginning of the pipeline would be worlds more effective than a 
change in our action concerning the end of it. 


In roe Matrers 


Docket Nos. 
of G-15394, et al. 


TrunKLine Gas Company, ef al. 


Kure, Commissioner, concurring in part and dissenting 
in part: 


I concur that we should issue a certificate to Trunkline. 
However, I dissent strongly to the action of the majority 
in rolling in all costs of purchased gas, at least until such 
time as Trunkline applies for and receives further author- 
ization to expand its facilities. 

In order that there may be no mistake as to my position, 
I wish to state that I will not take issue with the decision 
of the majority that all costs of transmission up to Tuscola 
should be rolled in and not assigned to this particular sale. 
As the majority opinion points out, other customers of 
Trunkline than Consumers receive some benefits, either 
presently or prospectively, from the main line construc- 
tion, and it would not be equitable to charge all of these 
costs to Consumers. 

A different situation exists with regard to the rolling 
in of costs of the newly purchased gas. This newly pur- 
chased gas is much more expensive than Trunkline’s exist- 
ing gas supply. The result of rolling in the cost of the 
newly purchased gas will be to shift from Consumers to 
the other customers of Trunkline costs aggregating several 
million dollars a year. Consumers will use the newly pur- 
chased gas and desires to pay for it. Trunkline’s other 
customers object strenuously to paying for this gas from 
which they will receive no appreciable benefit. The only 
party to the proceeding who insists that the costs should 
be rolled in is the staff. The staff does not contend that 
any administrative or regulatory difficulties will be 
encountered by the company or this Commission if we per- 
mit Consumers an incremental rate based upon the price 
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of the newly purchased gas only. The only argument of 
any consequence which it advances in support of its posi- 
tion is that it customarily requires the rolling in of costs. 
This, to me, is no reason at all. If no reason exists for 
following a rule other than that is the way matters have 
been handled in the past and if following the rule will 
result in no discernible benefits but will produce inequi- 
table results, the rule should not be applied. It is clearly 
unjust and inequitable to attempt to shift the cost of gas 
purchased for Consumers to other customers of Trunkline 
who will receive no substantial benefit from it. 

I recognize that ordinarily it is necessary to roll in 
costs of gas. An impossible administrative and regulatory 
situation would exist if we attempted to assign to each 
segment of the market its own individual supply of gas. 
I also recognize that when Trunkline makes any further 
expansion it may very well be necessary to require it to 
roll in all costs of purchased gas, including the supply 
here delivered to Consumers. But until such time as Trunk- 
line expands further or until some showing is made that 
under the circumstances of this particular case a good 
reason exists for rolling in these costs of purchased gas, 
I dissent from the requirement that the costs be rolled in. 

Although the Commission has usually followed the 
doctrine of rolling in costs, it has often refused to do so 
when an inequitable or unjust result would occur if the 
costs were rolled in. See In the Matter of Colorado Inter- 
state Gas Company, 19 FPC 1012 at 1021, where we said: 


“¢. . we do not believe that we should blindly adhere 
to a principle where it is apparent that to do so will 
lead to unfair and inequitable results.”’ 


In the Matter of Natural Gas Pipeline Company of America, 

12 FPC 708, is almost directly in point. There, the Com- 

mission’s holding is succinctly expressed in the syllabus as 
follows: 

‘‘Commission concludes that a two-block rate 

form for Natural’s ‘outside’ customers is just and 

reasonable, and that an overall rolled-in rate would 
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be unduly discriminatory against the Chicago com- 
panies and unduly preferential in favor of the ‘out- 
side’ customers.”’ 


See also, In the Matters of Montana Power Company, 11 
FPC 1. 

These cases, as well as others cited by applicants, show 
that the Commission in the past has not hesitated to depart 
from the principle of rolled-in costs when it found it to be 
in the public interest or otherwise just and equitable to do 
so. The same strong reasons exist here as did in the 
Natural Gas Pipeline Company of America case, supra, 
for not applying this principle, namely, that it is unduly 
discriminatory against Trunkline’s other customers and 


unduly preferential in favor of Consumers. Any slight 
benefit which Trunkline’s customers other than Consumers 
will receive is offset many times by what they must pay by 
reason of rolling in the cost of the gathering and main line 
facilities, which, for the present at least, are almost wholly 


for the benefit of Consumers. If the majority does not 
require the rolling in of costs beyond Tuscola because Con- 
sumers is the only beneficiary of that line, then why should 
it require other customers of Trunkline to pay for gas which 
benefits only Consumers? The choice here is simply one 
between the bureaucratic tendency of blind conformity 
toward rule regardless of the circumstances of the case or 
to arrive at a result which is equitable and fair and in the 
interest of the consuming public served by the Trunkline 
system. I cannot agree with the majority that we should 
so prize conformity that we should accept it as our choice. 

I thoroughly agree with the majority that the pro- 
ducers’ sales should be certificated at the proposed initial 
prices. The opinion does not discuss as fully as I would 
desire the reasons for reaching this result. However, the 
many cases pending before us in which this same issue is 
present assure me that I shall have ample opportunity to 
express my views. In order not to delay the issuance of 
this certificate, I shall not now discuss this issue. 


Azrius Kunz, 
Commissioner. 
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EXHIBIT J. 


BEFORE THE 


FEDERAL POWEE COMMISSION 


In rae Mattress 


of 
Trunxiise Gas Company 
Micurean Gas Srorace Company 
Pan American Perroteum CorPoration 
Pamurs Perrotzeum Company 
Pumurs Perroreum Company 
Uxiow Om Company or Carirornia 
Usiox Or Company or CaLirornia 
Uxiow Om Company or CaLIFoRNiIA 
Tar Surrzior Om Company 
Nicexios Om anp Gas Company 
TmewaTer Om Company 
Pan Amestcan Perroteum Corporation 
Paw Amegtcan Perroteum CopPoration 
J. S. Micnazu Company 
J. S. Micnazi 


Docket No. G-15394 
Docket No, G-15827 
Docket No. G-15438 
Docket No. G-15471 
Docket No. G-15472 
Docket No. G-15485 
Docket No. G-15486 
Docket No. G-15487 
Docket No. G-16147 
Docket No. G-16222 
Docket No. G-16267 
Docket No. G-16501 
Docket No. G-16502 
Docket No. G-16551 
Docket No. G-16570 


Renewal of Application to Intervene and Application 
for Rehearing of Opinion and Order No, 321. 


On March 26, 1959, the Commission denied the interven- 
tion of the New York Commission in this proceeding for the 
third time. Five days later, on April 1, the Presiding 
Examiner issued his intermediate decision. Although the 
decision of the Presiding Examiner was reached without 
the participation of the New York Commission, we had no 
objection to his determination on the merits of the proceed- 
ing. Consequently, we held in temporary abeyance further 
efforts to intervene. 
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On May 22, however, the Commission reversed the inter- 
mediate decision of the Presiding Examiner and, in its 
Opinion and Order No. 321, issued permanent, unconditional 
certificates of public convenience and necessity to the pro- 
ducer-applicants for natural gas sales in Texas at initial 
prices of 20¢ per Mef and in Louisiana at initial prices of 
24.05¢ per Mfc (base price 22¢). The decision of the Com- 
mission is erroneous, improper and unlawful on the merits. 
Tt is further erroneous, improper and unlawful because 
reached without the participation of the New York Com- 
mission. The New York Commission is aggrieved both by 
the decision of the Commission on the merits and by the 
denial of its intervention. 

Therefore, the New York Commission now renews its 
application for intervention, with the minimum request that 
intervention be acknowledged or permitted for purposes of 
rehearing of Opinion 321. Concurrently, and as a part of 
the same application, we hereby submit our proposed appli- 
cation for rehearing of Opinion 321. 


Renewep APppiicaTion FoR INTERVENTION 


We hereby incorporate by reference, as though fully 
set out herein, the Notice of Intervention of the New York 
Commission dated October 31, 1958, its Application for 
Reconsideration dated December 5, 1958 and its Application 
for Reconsideration and other relief dated February 27, 
1959, all previously filed herein. 

In substance, the attempted intervention of the New 
York Commission in this proceeding was predicated upon 
two interrelated grounds: 


1. that certification of the Trunkline sales would 
prevent New York-serving pipelines from negotiat- 
ing natural gas contracts in the same source of sup- 
ply areas except at prices substantially equivalent 
to or in excess of those authorized herein; and 


2. that in a certificate proceeding involving a 
New York-serving pipeline, the Commission would 
be influenced in favor of unconditional producer cer- 
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tification, as it is typically influenced in such proceed- 
ings, by the fact that other pipelines had been 
authorized to pay, and other producers authorized to 
receive, equivalent or nearly equivalent prices. 


Although its meaning has been considerably obscured 
by later developments, on January 30, 1959 the Commis- 
sion issued an order in this proceeding which apparently 
held that the above stated grounds (or ‘‘allegations of 
interest,”’ as they were there denominated) were sufficient, 
if demonstrated to be true, to permit, if not to require, the 
intervention of the New York Commission. This holding 
was obviously correct. The stated grounds, if true, clearly 
establish that the New York Commission will be bound by 
the Commission’s action in this proceeding and that it is 
therefore entitled to intervene. 

The New York Commission attempted to comply with 
the Commission’s direction to establish the truth of its 
‘allegations of interest.’? Its efforts did not meet with the 
satisfaction of the Commission. 

Since the Commission’s latest exclusion order, however, 
the truth of our ‘‘allegations of interest’’ have been tacitly 
admitted by the Commission itself in its instant Opinion 
321, have been expressly admitted by two New York-serv- 
ing pipelines in their representations to two different 
Courts, and have been openly conceded by several natural 
gas producers in the producing areas here involved. 


A. Opinion 321, at page 14, states: 


“The Commission has heretofore certificated 
sales of natural gas in Louisiana at prices as high 
as the 22¢ per Mef proposed here in Louisiana con- 
tracts. * * * Inasmuch as we have certificated simi- 
lar sales in Louisiana, * * * we shall issue certificates 
herein authorizing the sales under the Louisiana 
contracts.”’ 


At pages 14-18 passim, Opinion 321 cites previously 
certificated prices and prices in proposed sales now await- 
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ing certification as elements in support of its certification 
of the 20¢ Texas sales. 

Thus, in the very proceeding in which it denied the 
interest and the intervention of the New York Commission, 
the Commission has indulged in the practice which creates 
the necessity for that intervention. That practice—reliance 
upon sales by other producers to other pipelines as impor- 
tant, if not decisive, considerations in favor of uncon- 
ditional certification of a pending proposed sale—requires 
our intervention in any proceeding which will subsequently 
be relied on to support certification at a similar price to 
one of the New York-serving pipelines. 


B. In the CATCO oral argument, Tennessee Gas Trans- 
mission Company, through its counsel, made the following 
representation to the Supreme Court: 


‘‘Now, that would put us, if this is the pattern to 
be followed [referring to the Commission’s order 
of May 20, 1957 in the CATCO proceeding] as 
respondents recommend it be followed, and if that 
had been the pattern of the day, we could never 
have bought this gas for this reason. We were pay- 
ing 17 cents, our highest price, to our producers, to 
any one. I think one single producer was receiving 
that much; no more. Other pipeline companies were 
paying 18 cents. Others were paying 19 cents, and 
some were paying as high as 20 cents. And, if this 
type of order had been the practice at the time, we 
could never purchase this gas because, obviously, 
producers would flock to the company that was pay- 
ing at that time higher prices than ours.’’* 


Tn its brief Transcontinental Gas Pipe Line Corporation 
made the following representations to the Court of Appeals 
for the Third Circuit: 


® Atlantic Refining Company, et al. v. P. 8. C., et al., Sup. Ct. 
Nos. 518 and 536, October Term 1958, pending. 
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“Transco was unable to acquire additional gas 
reserves for this program at 17¢ per Mcf, the price 
in its earlier gas purchase contracts and the price 
which two of the Petitioners recommended be 
attached by the Commission as a condition to the 
independent producers’ certificates. This is not sur- 
prising because at least 120 contracts had been exe- 
cuted by various south Louisiana producers and 
other pipeline company purchasers in this area at 
prices in excess of 17¢ between November 1953 and 
July 29, 1957, the date on which Transco executed 
the first of the gas purchase contracts which are 
involved in this proceeding. 


“The proposed 17¢ (or 9.79¢) price condition 
would have effected several injurious results if it 
had been imposed by the Commission as Petitioners 
recommended. * * * It would have resulted in the 
dedication of those gas reserves to some other, less 


contentious, market than that served by Transco. 
* * © Tt would have * * * amounted to a determina- 
tion by the Commission, without hearing on that 
issue, that Transco shall not buy any further gas 
reserves from the prolific oil and gas fields of south- 
ern Louisiana and the offshore areas adjacent 
thereto. 

“The evidence of record shows that the Federal 
Power Commission had already authorized sales by 
independent producers at prices equal to or exceed- 
ing those proposed in 30 of the 39 independent pro- 
ducer applications involved in the proceeding before 
the Commission. * * * The customers of these other 
pipeline purchasers were apparently more interested 
in acquiring an adequate gas supply than in resolv- 
ing the thorny task of fixing producer rate criteria 
instanter. From this it is evident that the loss by 
Transco of this gas supply would make Transco an 
unattractive market for new gas supplies and put the 


I-6 


Company out of the running in contracting for new 
gas supplies in south Louisiana. 

‘In short, had the Commission acceded to Peti- 
tioners’ urgings and attached a 17¢ (or 9.79¢) initial 
price condition to the independent producers’ cer- 
tificates which were issued last September, it would 
have been tantamount, insofar as Transco is con- 
cerned, to a decision by the Commission that the 
sales by the independent producers should not be 
made to Transco.’? [Footnotes and record citations 
omitted]* 


The Commission offered no challenge or dispute to the 
representations made by the pipelines to the Courts. It is, 
apparently, only when identical ‘Callegations”’ (actually 
matters of common knowledge if not common sense) are 
made by the New York Commission that they become sus- 
pect and strangely incapable of being proved to the satis- 
faction of the Commission. 


C. In the recent Hope Natural certificate proceeding®®, 


several producer-applicants volunteered the information, 
and others admitted on cross-examination, that they had 
determined not to commit their reserves to Hope at less 
than 21.5¢ per Mef (base price) and that this determination 
was based upon the fact that other producers had previ- 
ously received certificate authorization for sales to other 
purchasers at this price (T. 383, 499, 507). 

Under the circumstances, it is flagrantly inconsistent 
with both the facts and the law for the Commission to 
continue to hold that the New York Commission has insuf- 
ficient interest in this proceeding for intervention. The 
interrelation of certificate proceedings emanating from a 
single producing area is neither remote nor speculative, 


*P. §. C. v. F. P. C.; United Gas Improvement Company, 
Philadelphia Electric Company v. F. P. C., 3a Cir., Nos. 12,805 
and 12,797, pending, brief of intervenor Transcontinental Gas Pipe 
Line Corp., pp. 7-8, 21-23. 


°° In the Matters of Texas Gas Transmission Corp., et al., 
Docket No. G-17335, et al. 
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but intimate and demonstrable. Obviously New York- 
serving pipelines will.be unable to purchase gas in the 
areas involved here at prices significantly lower than 
Trunkline is authorized to pay. Obviously the legitimate 
interest of the New York Commission in opposing high 
price certifications to its own pipelines will be defeated 
in advance by this decision. Under the Commission’s exist- 
ing practice the mere existence of the Trunkline certifica- 
tion at 22¢ will be sufficient to overcome our arguments 
in opposition to certification at such levels to our pipe- 
lines. Moreover, even if, miraculously, our arguments 
should prevail, Opinion 321 will deprive us of the benefits 
of a favorable decision. As Tennessee and Transco have 
pointed out to the Courts, gas will simply be withdrawn 
from their use and diverted to pipelines which, because 
of the Commission’s intervention practices, offer produc- 
ers the attraction of less ‘‘contentious’’ certificate proceed- 


The standard for intervention does not depend on 
whether the Commission would accept or reject the pro- 
posed intervenor’s argument on the merits. It depends 
solely on whether the proposed intervenor will be bound 
by the Commission’s decision. Once the binding effect of 
a decision bas been shown, the prospeetive intervenor is 
entitled, as a matter of right, to participate in the pro- 
ceeding in which it is reached and to test its validity in 
the Courts. These rights may not be abrogated by the 
Commission’s unlawful refusal to accord the prospective 
intervenor ‘“‘party’’ status. 

In the face of (1) the Commission’s practice of relying 
in one certificate proceeding on certificates issued in other 
proceedings and (2) the uncontradicted admissions of pipe- 
lines and producers of the impact of other certifications 
upon their own transactions and negotiations, the Com- 
mission’s implied holding that the New York Commission 
will not be bound by its Trunkline decision is clearly 
erroneous. 

Although the exclusion of the New York Commission 
was unlawful and improper from the inception of the pro- 
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ceeding, we do not here seek reopening of the hearing. In 
the interest of avoiding delay we make only the limited 
request that our intervention be acknowledged or permitted 
for the purpose of rehearing of Opinion 321. 


APPLICATION FOR REHEARING oF Oprion 321. 


Sale prices certificated in this proceeding exceed, in all 
instances, the dominant, prevailing field prices in the pro- 
ducing areas involved. A few are at prices equivalent to 
the highest heretofore certificated in the affected area (off- 
shore Louisiana). The remainder are at prices which will 
establish new high price plateaus in two areas (onshore 
southern Louisiana and Texas). None has been justified 
other than by evidence of arm’s-length negotiation. Con- 
sequently, none of the sales has been shown to be in the 
public interest or to be required by public convenience and 
necessity at the contractually fixed price levels. 


Tre Lovistana Saes 


The Commission is in error in its finding that it has 
previously certificated sales in Louisiana at 22¢ per Mcf. 
That no party called this error to its attention, or requested 
a rate condition, or objected to certification at this level is 
wholly immaterial in view of the fact that the Commission 
improperly excluded the only party which asserted an 
interest in performing that function. 

So far as we are aware, 22-cent sales have been certifi- 
cated previously only in offshore Louisiana fields.*° In 
Opinion 321 the Commission has again become a partici- 
pant in that ingenious game of offshore-to-onshore-to-off- 
shore leap frog which has so effectively encouraged the 
steady and unabated upsurgence of prices both in and off- 
shore the coast of Louisiana. 

The rules of the game are simple. New high prices 
make their first appearance in offshore contracts. They are 
there rationalized by the superficially plausible explana- 


* In the Matters of Transcontinental Gas Pipe Line Corp., et al., 
Docket No. G-13148, et al., Op. 315, September 4, 1958. 
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tion that ‘drilling costs obviously (sic) are much higher 
than onshore.’??® When similar prices wash up onshore, as 
they swiftly and inevitably do, allegedly obvious drilling 
cost differentials are temporarily swept under the rug to 
be there stored for future employment. Similarities, rather 
than differences, in on and offshore pricing areas become 
the dominant refrain in the producers’ presentations. For 
example, counsel for Trunkline who, as counsel for Ten- 
nessee fathered the ‘‘higher offshore drilling cost’’ argu- 
ment to account for the CATCO prices, here makes exactly 
the opposite claim: 


“The New York Commission attempts to create 
a distinction between the onshore and offshore areas 
in southern Louisiana. Suffice it to say that for the 
purposes here involved, to draw an arbitrary divid- 
ing line between offshore and onshore areas is con- 
trary to fact and not supported by the record or the 
purported ‘showing’ of the New York Commission. 
Indeed, the record affirmatively shows that the gen- 
eral area that is appropriate for considering the 
level of competitive prices in this proceeding is the 
entire Texas-Louisiana Gulf Coast area which com- 
prises the source of Trunkline’s proposed gas sup- 
ply.”7** 


Tn this manner steadily mounting initial prices in south- 
ern Louisiana are never without handy explanation. When 
appearing in offshore contracts, they are attributable to 
differences in offshore and onshore pricing considerations. 
When appearing in onshore contracts, they are attributable 
to the very absence of such differences. 

We have already witnessed one complete round of off- 
shore to onshore leap frogging, when the then unprecedented 


* Brief for petitioner, Tennessee Gas Transmission Company, 
p. 18, in Atlantic Refining Company, et al. v. P. 8. C., supra. 


®* Answer and Objections of Trunkline Gas Company to 
es of Public Service Commission of New York, dated March 
, i 
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CA'ECO offshore price quietly and unobtrusively slipped 
onshore to become the going, regular and established dry 
land price. We here observe the second round—the unpre- 
cedented Texaco-Seaboard offshore price has landed and 
found welcome as an old and familiar acquaintance. 


Tur Texas Prices 


The Texas prices are so obviously and markedly in 
excess of those heretofore certificated anywhere in that 
State, onshore or offshore, as to defy Louisiana-type man- 
euvers to obscure or minimize the disparity. We are in com- 
plete accord with and hereby adopt Commissioner Connole’s 
dissenting opinion on the impropriety of unconditional 
certification of these sales. The impact on the consuming 
public of constantly increasing producer initial prices has 
been sufficiently adverse since new high prices have been 
justified on the ground that they are only slightly.in excess 
of previous high prices. If new prices which are markedly 
above previous high levels may be approved on the ground 
that they are no higher than prospective prices proposed 
in sales not yet certificated, not yet found to be required by 
public convenience and necessity, and not yet even investi- 
gated as to the “‘arm’s-length”’ quality of their negotiation, 
Commission ‘“‘regulation’’ of producer sales is reduced to 
downright absurdity. 

We propose only one addition to Commissioner Con- 
nole’s dissent. In failing to condition Phillips’ certificate 
authority with a proviso that that company agree to accept 
retroactively the price determined to be just and reasonable 
in Docket G-1148, the Commission has compounded its error 
in this certificate proceeding by dissipating the effectiveness 
of its decision in that rate proceeding before it is even 
issued. Five years have now elapsed since the institution of 
the Phillips rate proceeding. Although the unusually 
generous extensions of time granted by the Commission for 
the filing of exceptions to the intermediate decision of the 
Presiding Examiner have diminished hopes for an early 
decision, ultimate disposition of that case is at least dis- 
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cernible on the horizon—more than can be said for any 
similar proceeding. 

The Commission has frequently cited its failure to 
determine just and reasonable producer rates as a reason 
for its reluctance to condition patently excessive initial 
prices in producer certificates. Although we have never 
been able to perceive the logic of this argument, it now 
appears that a rate proceeding has progressed to that status 
where imposition of a related initial price condition (1) is 
no longer impossible, unreasonable or impractical; (2) 
could result in no unlawful prejudice to the producer 
involved; and (3) would insure to consumers the fall bene- 
fit, from this date, of those just and reasonable rates which 
they have already waited five years to obtain. Still no initial 
price conditions are imposed. Instead the producer is 
granted the right to continue pocketing (without any duty 
to refund) the difference between its present initial charge 
and the rate which will be found to represent its lawful 
charge for this sale. In the meantime, of course, it has 
every incentive to delay that determination. 


ConcLusions 


This proceeding, other pending certificate proceedings 
and recently filed certificate applications perused by the 
Commission in its preparation of Opinion 321 indicate a 
continuation and acceleration in the ascent of producer 
initial prices resulting from the operation of ‘‘arm’s-length 
negotiations” with pipelines. Consumer protection against 
exploitative prices through rate proceedings under Sections 
4 and 5 of the Act is as remote in actual practice as ever. 
The duty to protect consumers against price exploitation 
pervades the Natural Gas Act as a whole. The Commis- 
sion’s failure to perform that obligation under the rate 
sections of the statute does not excuse, but makes manda- 
tory, its fulfillment of its statutory obligation under the 
certificate section. 

The Commission should rescind, as unsupported by the 
evidence in the record and inconsistent with Section 7 of 
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the Natural Gas Act, its finding that the producer sales to 
Trunkline are required by public convenience and neces- 
sity at the contractually fixed price levels. Certificates of 
public convenience and necessity should be issued to the 
applicants herein if and only if there is inserted in the 
certificates issued to the producer-applicants and to Trunk- 
line a condition requiring amendment of the price provi- 
sions of the sales contracts to a level not in excess of the 
dominant, prevailing field prices in the Texas and southern 
Louisiana areas. The latter figures can be readily ascer- 
tained and officially noticed by the Commission by reference 
to its own files. Reopening of this proceeding is not 
required for that determination. 


Respectfully submitted, 


Pusric Service CoMMISSION OF 
THe Starz or New York, 


Dated: June 19, 1959. 
By /s/ Kerr H. Brown, 
Kenr H. Brown, 
Counsel, 
55 Elk Street, 
Albany 1, New York. 


Bazsarza M. Sucnow, 


Of Counsel. 


State or New York 4 
County or New York 


Bazsara M. Sucuow, being duly sworn, deposes and 
says she is Assistant Counsel to the Public Service Com- 
mission of the State of New York; that she has prepared 
and is authorized to execute and file the foregoing docu- 
ment; that she knows the contents thereof; and that all 
statements and matters set forth therein are true and cor- 
rect to the best of her knowledge, information and belief. 


/8/ Baxsaza M. Sucnow, 
Bazsara M. Sucnow. 
Subscribed and sworn to before 
me this 19th day of June 1959. 
Maraarer W. RalcHERT 
Notary Public, State of New York 


No. 41-3197400—Queens Co. 
Term Expires March 30, 1961 
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EXHIBIT K. 


Unrrep Srares or AmEBIcA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jzzome K. KuyKenpatl, Chair- 
man; Fasperick Srvzck, Wuitam R. Connouz, 
Agravn Kies and Joun B. Hussey. 


In toe Marrer 
of 


TRuNELINE Gas CoMPANY 

Paw American PetroLeum Corporation 
Purmurs PerroLeum Company 
Puuoxrs Petroreum Company 

Ustow Ow Company or CaLrrornis 
Union Om Company or CaLIFoRNIA 
Us1on Or Company or CaLirorNia 
Micuican Gas Storacz Company 

Tre Suprzioe Om Company 

Nicxxos Ow & Gas Company 

TomrwatTer Or Company 

Pax American Pernzotzum Cornporation 
Paw American Perroreum Corporation 
J. S. Micuazr, Company 

J. 8. Micsazn 


Docket No. G-15394 
Docket No. G-15438 
Docket No. G-15471 
Docket No. G-15472 
Docket No. G-15485 
Docket No. G-15486 
Docket No, G-15487 
Docket No. G-15827 
Docket No. G-16147 
Docket No. G-16222 
Docket No. G-16267 
Docket No. G-16501 
Docket No. G-16502 
Docket No. G-16551 
Docket No. G-16570 


Order Rejecting Renewed Application for Intervention 


and Rejecting Application for Rehearing. 


(Issued July 22, 1959) 


On June 22, 1959, the Public Service Commission of the 
State of New York (New York Commission) filed a docn- 
ment in the above proceedings entitled ‘‘Renewal of Appli- 
cation to Intervene and Application for Rehearing of 
Opinion and Order No. 321.’’ 
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The New York Commission first filed notice of inter- 
vention in these proceedings on November 3, 1958. On 
November 14, 1958, this Commission issued an order deny- 
ing intervention. Thereafter, on December 8, 1958, the New 
York Commission filed an application for reconsideration 
of the order denying intervention. We granted reconsid- 
eration by order of January 5, 1959, and on January 30, 
1959, issued an order permitting the New York Commission 
to participate in these proceedings for the limited purpose 
of making a showing, in support of its allegations, to estab- 
lish that it had a sufficient interest to entitle it to intervene 
and that its intervention would be in the public interest, and 
denying intervention until further order of the Commission 
pursuant to motion based upon the showing made through 
such limited participation. The New York Commission, 
however, made no appearance at the reconvened hearing, 
and the record was closed without it exercising its right to 
limited participation. 

Thereafter, on March 2, 1959, the New York Commission 
filed an application for reconsideration seeking either 
rescission of the order of January 30, 1959, together with 
the earlier order denying intervention, or amendment of the 
order of January 30, 1959, to grant intervention; or in the 
alternative, for acceptance of the offer of proof contained 
in its application as complying with our order for limited 
participation, and for recognition of its status as a party- 
intervener. By order of March 26, 1959, we denied the 
New York Commission’s application for reconsideration 
and rejected its offer of proof as not complying with the 
provision for limited participation contained in our order 
of January 30, 1959. The order of March 26, 1959, makes 
it clear that the New York Commission’s right to limited 
participation expired when it failed to appear and partici- 
pate by presenting evidence to support its allegations and 
prove its interest at the reconvened hearing, and that in 
the absence of such participation and a showing of interest 
in compliance with the order of January 30, 1959, there was 
no basis for accepting its offer of proof or for acknowledg- 
ing its status as a party-intervener. 
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The presiding examiner issued his initial decision on 
April 1, 1959, denying all of the applications for certificates 
of public convenience and necessity in these proceedings. 
Exceptions to the examiner’s decision were filed, and on 
May 22, 1959, we issued our Opinion No. 321 and accom- 
panying order granting all of said applications, and issuing 
certificates of public convenience and necessity. 

The New York Commission’s renewal of its application 
for intervention at this time is made for the express pur- 
pose of rehearing Opinion No. 321, and is accompanied by 
&@ proposed application for rehearing. As noted above, 
however, the New York Commission had its opportunity to 
intervene through the provision for limited participation 
in our order of January 30, 1959. Having failed to exercise 
its right to limited participation in the reconvened hearing, 
it cannot now be heard to complain that intervention should 
nevertheless still be permitted so that it may appeal the 
Commission’s opinion and order. Our order of March 26, 
1959, denying reconsideration and denying intervention is 
determinative, and there is no further basis for consider- 
ing the New York Commission’s proposed intervention. 
Furthermore, the instant filing contains no new allegations 
of fact which, in the public interest, would require inter- 
vention of the New York Commission after the hearing has 
been concluded, the examiner’s decision has been issued, 
and the Commission’s opinion and order upon exceptions 
to the examiner’s decision have been issued. 

Having failed to exercise its right to demonstrate its 
interest in these proceedings in accordance with the limited 
participation order of January 30, 1959, the New York 
Commission has no standing to apply for rehearing, and its 
proposed application for rehearing of our Opinion No. 321 
and accompanying order must be rejected. Furthermore 
under Section 19(a) of the Natural Gas Act only a party 
to the proceeding may apply for rehearing. In any event, 
said proposed application contains no new facts or prin- 
ciples of law which were not considered by the Commission 
in issuing its said opinion and order, and even if properly 
filed would nevertheless be denied. 
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Tse CoMMISSION FINDS: 


(1) The New York Commission’s renewed application 
for intervention in the above-entitled proceedings should be 
rejected. 


(2) The New York Commission’s proposed application 
for rehearing of this Commission’s Opinion No, 321 and 
accompanying order, issued May 22, 1959, should be 
rejected. 


Tre CoMMISSION ORDERS: 


(A) The New York Commission’s renewed application 
for intervention in the above-entitled proceedings is hereby 
rejected. 


(B) The New York Commission’s proposed application 
for rehearing of this Commission’s Opinion No. 321 and 
accompanying order, issued May 22, 1959, is hereby rejected. 


By the Commission. ComMISSIONER Cownore dissenting, 


filed a separate statement. 


Micnazrt J. Farreqt, 
Micuart J. FaReet, 
Acting Secretary. 
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Is rae Marress 


of 
Truyxiing Gas Company 
Pan American PerrotsumM CoRPoORATION 
Puamirs Perrorseum ComPaxry 
Pumurs Perroteum Company 
Unstow On, Company or CaLirornia 
Union Om, Compary or CaLirorNia 
Uxron Om Company or CaLirorNia 
Micuican Gas Srorace Company 
Tue Surerror Om, Compaxy 
Nicxxos Om & Gas Company 
TmewaTeR Or. Company 
Paw American PErroreumM CoRPORATION 
Pan American Perroteum Corporation 
J. S. Micsarn Compary 
J. S. Mrcenazn 


Docket No. G-15394 
Docket No. G-15438 - 
Docket No. G-1547I 
Docket No. G-15472 
Docket No. G-15485 
Docket No. G-15486 
Docket No, G-15487 
Docket No. G-15827 
Docket No, G-16147 
Docket No, G-16222 
Docket No. G-16267 
Docket No. G-16501 
Docket No. G-16502 
Docket No. G-16551 


Docket No, G-16570 


Cownorz, Commissioner, dissenting: 


By this order the infirmities that affected Opinion 321 
have been compounded. Not only does that Opinion err in 
law on its merits for the reasons that I set out in my sepa- 
rate statement and that the unanimous Supreme Court of 
the United States set out in the now famous Catco case (The 
Atlantic Refining Co., et al. v. P. S.C. of N. Y., 360 U.S. 
378). In addition, it has now heen infected with another 
fatal weakness. A party which has a right of intervention, 
a sister regulatory agency at that, and indeed, the very 
moving party in the Catco case, has been denied the right 
even to file its petition for rehearing. 

The reason that has been given for rejecting the petition 
for rehearing is that an order denying intervention and 
denying reconsideration of an earlier order ‘‘is determina- 
tive.” The earlier order referred to permitted limited 
participation and denied full intervention. Actually, a 
minority of one voted for this order on its merits. Of the 
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four members of the Commission participating, my Brother 
Kline would have denied intervention ‘‘outright’’, and my 
Brother Stueck and I concurred only because an insistence 
on an order granting full intervention would have meant 
denial by operation of law of the reconsideration of the 
order denying intervention. Both of us stated, however, 
that we would have granted full intervention on the record 
made on the pleadings. 

This order then was reconsidered and once again inter- 
vention was denied. Again, I dissented to the failure of the 
Commission to permit the Petitioner here to file its brief 
and stated that the grounds for intervention set out in the 
record were sufficient to justify full participation. It is this 
last order majority finds to be ‘‘determinative.”’ 

T am still of the view that the Public Service Commission 
of New York is a party to this proceeding, that the orders 
prohibiting its full intervention are erroneous and that it 
has therefore unlawfully been prohibited from protecting 
the interests it had intervened to protect. It necessarily 
follows that Opinion 321, which was issued without its par- 
ticipation, was unlawful in that respect as well as on its 
merits. I am farther of the view that by that Opinion 321 
and by the order to which I dissent here, Petitioner has been 
aggrieved and hence is entitled to judicial review of both. 

‘An unanimons Supreme Court, a rarity at any time, but 
almost unique among cases involving rate orders of the 
Federal Power Commission, has stated plainly where our 
duty lies. It, ‘‘requires a most careful scrutiny and 
responsible reaction to initial price proposals of producers 
under §7.’? (The Atlantic Refining Co., et al. v. P. S.C. of 
VN. Y., U.S. S. Ct. Nos. 518, 536, June 22, 1959, slip sheet 
opinion, p. 12). The Court says any new high price certifi- 
cated ‘will in effect become the floor for future contracts 
in the area.’’ (4b. pp. 11, 12). It further comments, ‘‘This 
has been proven by conditions in southern Louisiana where 
prices have now vaulted from 17 cents to over 23 cents per 
Mcf. New price plateaus will thus be created as new con- 
tracts are made and unless controlled will result in ‘exploita- 
tion’ at the expense of the consumer, who eventually pays 
for the increases in his monthly bill’? (4b. p. 12). 
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These are precisely the points advanced by Petitioner 
in support of its interest, accepting arguendo, the obligation 
of a public utility commission to demonstrate this interest 
in the face of §15 (a) of the Natural Gas Act and rule 1.8 
of the Rules of Practice and Procedure. Notice that it is the 
contracts and the prices contained in them, not the identity 
of the purchasers or the destination of the gas that the 
Court said proved that new high prices will become the floor 
for future contracts in the area. Since the prices in this 
Trunkline proceeding set new and unprecedented high price 
plateaus in areas where pipelines buy the gas being sold to 
consumers in New York, it would seem patent to me that the 
New York Commission has an obvious interest in assuring 
that these unprecedented high prices are given the ‘‘careful 
serutiny and responsible reaction’? the Supreme Court of 
the United States felt compelled to remind us was our 
obligation. Since Petitioner has such an interest, it was 
error to prohibit the effort to protect it. 

All these grounds on which intervention as a matter of 
law and of right is clearly required were set out in the 
Application for Reconsideration dated December 5, 1958 
and its Application for Reconsideration and other matters 
dated February 27, 1959 and restated in its Renewal of 
Application to Intervene and Application for Rehearing 
rejected by the order herein. The basis for rehearing of 
the matters dealt with in Opinion 321 are fully set out in 
the last named filing. That filing restates the infirmities 
I have so often and, until Catco, so futilely, pointed out in 
certificating unjustified high producer prices. It points 
out that the decision must be denied, under the law of 
Catco, or at the very most reissued on condition that the 
initial price be no higher than required by the public con- 
venience and necessity. 

The majority’s refusal to consider the New York Com- 
mission’s intervention contrasts sharply with the position 
taken by this Commission in the famous Phillips case. 
In that proceeding in Opinion 217 the Commission took 
great pains to lay at rest any doubt that the Wisconsin 
Commission was aggrieved in its representative capacity 


EK 


by order denying jurisdiction. The Commission charac- 
terized that proceeding as ‘‘ * * * a proceeding to determine 
whether Phillips Petroleum Company is a ‘natural gas 
company’ as that term is defined in the Natural Gas Act.’’ 

It stated, page 65, Opinion No. 217: ‘“We are, however, 
convinced that all public agencies representing consumer 
interests which have participated as parties in these pro- 
ceedings may obtain judicial review of our action in this 
case under the provisions of Section 19(b) of the Natural 
Gas A 27 

This decision was based on the chance of certain con- 
tingencies occurring. The Commission hypothecated that 
tf it had found Phillips to be a natural gas company, and 
tf the rates charged by Phillips were found to be more than 
just and reasonable, and if these rates were decreased, 
and tf as a further contingency these reduced rates were 
passed through the various wholesale companies to the 
distributing companies, and if by action of the company or 
the state regulatory agency they were passed to the con- 
sumers, there would be an economic advantage to those 


interests represented by the Wisconsin Commission. 


The Commission then said: 


‘¢But our decision has deprived the ultimate con- 
sumers of gas thus sold by Phillips of the benefit of 
any rate reduction which might have followed a 
finding that jurisdiction exists. Certainly this should 
give their representatives the standing of ‘aggrieved’ 
parties.”? (Emphasis supplied.) (Page 67, Opinion 
No. 217.) 


This finding is made in the face of an express statement, 
page 63, Opinion No. 217, that: ‘‘Sinee we have failed to 
find jurisdiction, we have of course not inquired into the 
reasonableness of Phillips’ rates.’’ 

The New York Commission’s interest certainly is more 
direct and immediate than this, and the Court found no 
difficulty with our admission of Wisconsin as a party 
aggrieved. 
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The New York Commission is an aggrieved party by 
virtue of our unlawful denial of its statutory right of inter- 
vention. This was made perfectly plain in Virginia Petro- 
lewm Jobbers Association v. F. P. C., 265 F. 2d 364 at 367: 
‘As we said in the previous opinion, ‘[I]f it [Jobbers] 
had a right to intervene, denial of that right by the Com- 
mission was erroneous.’ ’’ 

At the stage of the proceeding at which that appeal was 
taken the order issuing a certificate had already issued 
after a hearing in which petitioner, Petroleum Jobbers, 
had been denied participation The Court found the 
denial of the certificate constituted the aggrievement on 
which the appeal was taken. Moreover, the Court there 
found that the error in denying intervention was so grave 
that it infected the certificate itself and voided it. The 
Court was careful to point out, moreover, that ‘‘the pos- 
sible prematurity”? of a petition to review the denial of 
intervention, which petition was filed before the petition 
to review the certificate order was filed, had become moot. 

Plainly the New York Commission was under no 
aggrievement until such time as the final order issued 
denying it the relief which it sought. Indeed, had the 
New York Commission attempted to seek judicial review 
of the order which majority claims is ‘‘determinative’’ 
rather than to seek judicial review of the order issuing the 
certificate that Commission could not have shown any 
aggrievement for it was at least as likely that the position 
being urged by the New York Commission would be adopted 
as not. This is made plain by the fact that the Examiner’s 
recommended decision did deny the applications in their 
entirety and hence preserved the New York position. 

Section 19(a) of the Natural Gas Act permits a state 
commission aggrieved by an order issued by the Commis- 
sion in a proceeding under the Act to which it was a party 
to apply for rehearing within 30 days after the issuance 
of such order. As I have shown, the State of New York 
is a party and was improperly excluded from the earlier 


1] had dissented to the denial of intervention in that proceeding. 
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proceedings. Manifestly, the Commission’s own error in 
excluding a party cannot be used to justify denying that 
party the right to file for a rehearing. A party within the 
meaning of the Natural Gas Act and the Administrative 
Procedure Act is defined in Section 2(b) to include any 
person.‘‘entitled as of right to be admitted as a party.”’ 

Since the New York Commission is entitled as of right 
to be admitted as a party and since it has been aggrieved 
in its representative capacity by the issuance of Opinion 
321, then a petition for rehearing under Section 19(a) does 
lie and to reject it constitutes reversible error. 

Here we are presented with a chance to remedy what is 
plainly an error of law. Instead of resorting to legalistics 
to avoid curing that remedy, we should welcome this oppor- 
tunity to ‘react responsibly.”? The demonstrable fact that 
«< [nJew price plateaus will thus be created as new contracts 
are made and unless controlled will result in ‘exploitation’ 
at the expense of the consumer, who eventually pays for 
the increases in his monthly bill’? (4b. p. 12) may not have 
been apparent to majority when Opinion 321 and its prede-. 
cessors issued. But there is no ignoring the fact now. 


Wauuius R. Connoie, 
Commissioner. 
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before this Court, respectfully requests rehearing and 
reconsideration of the decision and orders: of the Court 
filed therein on April 28, 1960. 

Thereby, this Court granted motions, made by inter- 
venors, to dismiss the petition in No. 15365. That petition 
had been filed to review the final order of the Federal 
Power Commission, dated May 22, 1959 (FPC Opinion 
No. 321), and sought annulment thereof because of the 
Commission’s repeated (4 times) refusal to acknowledge 
petitioner’s party status (asserted at various stages) in 
the proceeding before it. In No. 15366, the Court denied 
a motion, made by respondent FPC, to dismiss the petition. 
That one had been filed to review an intermediate order 
(the third in succession) of the Federal Power Commission 
similarly refusing to recognize petitioner’s party status in 
another proceeding pending before it. In No. 15580, the 
petition was filed to review the subsequent final determina- 
tion of the Federal Power Commission in the same FPC 
proceeding to which No. 15366 relates.° This Court, in its 
order of April 28, 1960, granted petitioner’s motion to con- 
solidate the latter two cases, but did so only to dismiss 
sua sponte the petition in No. 15580. 

Your petitioner deems itself aggrieved by this Court’s 
action in No. 15365 and in No. 15580. Believing that the 
Court has misapprehended various aspects of petitioner’s 
position respecting the aforesaid motions (and of the prece- 
dent authorities of its own and those of the Supreme Court 
as well), your petitioner respectfully seeks rehearing and 
reconsideration of this Court’s disposition of both such 
proceedings. 


® This petition was filed after the fourth attempt to obtain 
respondent’s acknowledgment of petitioner’s party status before it 
had failed. In this FPC proceeding—unlike that involved in No. 
15365—other impediments did not preclude an intermediate resort 
to this Court (No. 15366). Here the second review proceeding 
(No. 15580) was filed in order to preserve the issue for adjudication 
by this Court, in the manner + had previously denominated as 
proper. Virginia Petroleum Jobbers v. FPC, 105 App. D. C. 106, 
265 F. 2d 364. 
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In urging such relief herein, your petitioner wishes to- 
emphasize that while technically only questions of pro- 
cedure are involved, the Court’s decision has extremely 
important substantive ramifications. In No. 15365 for 
instance, the Commission had permitted to become effec- 
tive, through the issuance of unconditional certificates of 
public convenience and necessity, initial prices for natural 
gas at new high levels, viz: 20¢ per Mcf. in Texas. and 
24.05¢ per Mcf. (including tax reimbursement) in Louisi- 
ana. These initial prices exceeded the highest prices there- 
tofore certificated for interstate sales in the respective areas 
or the respective states. The 24.05¢ Louisiana initial price 
exceeded the highest price theretofore certificated in the 
entire southwestern United States. Neither was supported 
by the requisite record evidence of public convenience and 
necessity. The certifications are, accordingly, subject to 
summary reversal and remand as a matter of law. Atlantic 
Refining Co. v. Public Service Commission of New York, 
360 U. S. 371 (1959)—22.4¢ unjustified; Public Service 
Commission v. Federal Power Commission, 361 U. S. 195 
(1959)—23.3¢ summarily reversed and remanded. 

Under the practices and policies routinely encouraged 
and pursued by the Federal Power Commission, these new 
high 20¢ and 24¢ prices—now, by this Court’s decision, 
placed beyond the pale of judicial scrutiny—will most cer- 
tainly became the bargaining floor for new gas dedications 
to the interstate market; will most certainly occasion up- 
ward adjustment of the price of gas already dedicated to 
that market—the full cost of both being borne inevitably 
by the hapless consumer for whom petitioner herein is by 
law adjured to speak. And any motion that the aforesaid 
economic consequences can only ensue by dint of further 
regulatory action by respondent FPC, which action may 
itself be the subject of judicial scrutiny, is entirely erron- 
eous. The specified consequences will occur automatically. 

Thus, this Court’s procedural disposition of No. 15365 
—by eliminating therefrom the only person or agency in 
a position to ask that those consequences be judicially fore- 
stalled—has automatically and inevitably thrust untold 
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millions of dollars of additional, totally unjustified and un- 
warranted costs upon the gas consuming public. We think 
that these consequences of this Court’s newly-espoused, 
unnecessarily narrow construction of the procedural pro- 
visions. of the Natural Gas Act warrant its. careful re- 
evaluation of its choice. And it most certainly is. choice— 
not statutory mandate—upon which the order in question 
rests.. 


I. 


The Court misapprehended the continuing nature of 
petitioner’s party-status and of its exclusion-grievance, 
which was remediable, via review proceedings, at the 
end of the case as well as at an intermediate stage. 


In No. 15365, this Court held that upon the making of 
the Commission’s intermediate order of March 26, 1959, 
denying intervention, your petitioner was aggrieved, had 
a party’s right of appeal, and not having exercised such 
right within the sixty days fixed by the statute it could 
not thereafter obtain review of the subject matter, viz. 
denial of intervention. We think this decision misappre- 
hends and fails to recognize the continuing nature of peti- 
tioner’s party-status rights in the proceedings below. It 
fails to recognize that the grievance inherent in any pre- 
liminary denial of intervention continues to the termina- 
tion of the proceeding and the entry of the final order by 
the Federal Power Commission. 

The Court’s decision failed to recognize fully that 
petitioner was accorded party-status by and under the 
provisions of the Natural Gas Act; that such status is of a 
continuing nature and was not dependent upon affirmative 
action by the Federal Power Commission recognizing or 
according such status. Under Section 15(a) of the Natural 
Gas Act and Sections 1.37(f) and 1.8(a)(1) of the Com- 
mission’s Rules of Practice and Procedure, your petitioner 
had an absolute right to intervene in the proceedings below. 
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This Court did not reach that point, ‘but for the purposes 
of these motions the existence of such absolute right must, 
or should have been, assumed. True, the actions of ‘the 
Federal Power ‘Commission in excluding your petitioner 
from such proceedings (in No. 15365, not once ‘but three 
times, preliminarily) were denials of such right. However, 
the right to intervene, and the existence of party-status 
derives from the statute and the rules of the Commission 
adopted pursuant thereto. It was and is a continuing right. 
Tt was and is not dependent upon affirmative action by the 
Commission. It could not be destroyed either by the Com- 
mission’s first, second, third or any other refusal to recog- 
nize its existence. 

We do not question the correctness of this Court’s 
decision that your petitioner attained limited party-status 
upon the filing of its notice of intervention with the Com- 
mission, for the purpose of subsequently reviewing an 
order denying intervention, and that your petitioner was 
aggrieved by such order and thereupon attained the right 
to appeal therefrom (assuming no other impediment pre- 
cluded such resort to this Court). We do question the deci- 
sion that your petitioner did not remain a ‘tparty’’ to the 
proceeding for that same limited purpose thereafter and 
that, accordingly, petitioner could not appeal the final 
order for the limited purpose of reviewing the denial of 
intervention. 

We think that this Court misapprehended the position 
of your petitioner in this respect. In the petition for 
review (No. 15365, p. 14), we did discuss the merits of the 
Commission’s final order. This may have served to obscure 
the basic position. of your petitioner that the prime error 
sought to be reviewed and corrected was its final exclusion 
from the proceeding (the July 22 order) and that the review 
sought upon the merits (the May 22 order) was. included 
merely to enable the Court to fully dispose of the case if 
this result-were deemed by it to be practicable. We were 
fully cognizant, however, that such complete relief, though 
eminently desirable from our point of view, might well be 
unobtainable in the instant proceeding and that the appro- 
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priate relief might well be limited to a reversal and remand 
of the final order to the Commission with direction to permit 
intervention by petitioner and to reconsider the final order 
(May 22) on the merits with all of the parties, including 
petitioner, properly before it. 

Once it is recognized, as we believe it must be, that 
petitioner had a continuous party-status in the proceedings 
below, then we think it is plain that petitioner had a con- 
tinuing aggrievement which became finally crystallized in 
the Commission’s final order in the case and that petitioner 
retained its limited party-status for the purpose of review- 
ing a denial of intervention, right through to the end of the 
case. 

Upon this point, we urge the Court to consider the fact 
that the limited portion of the record relating to the denial 
of intervention is just as much a part of the record upon 
which the final order was based, and just as much open to 
review when the final order was made, as at the time when 
the intermediate order was made. We respectfully urge 
that a proper construction of the provisions of the Natural 
Gas Act and Federal Communications Commission v. 
National Broadcasting Co., Inc. (KOA), 319 U.S. 239 (See 
Point Il, infra) require that the petitioner’s review of the 
final order—for the purpose of reviewing the denial of 
intervention—be sustained. 


Il. 


The Court overlooked or misapprehended the deci- 
sion in Federal Communication Commission v. National 
Broadcasting Company, Inc. (KOA), 319 U.S. 239. 


The rationale discussed in Point I above is that adopted 
and followed by the United States Supreme Court in the 
KOA case. This Court did not refer to that case in its 
opinion and we believe that the Court overlooked the deci- 
sion and its important bearing herein. In that case, the 
respondent National Broadcasting Co., Inc. had been denied 
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intervention by the Federal Communications Commission 
at the outset of the administrative proceeding. No appeal 
therefrom was taken. The hearings proceeded without 
NBC’s participation and the Commission issued proposed 
findings of fact and conclusions. National Broadcasting 
then again petitioned for intervention which was denied. 
Thereafter, the Commission adopted a final order in the 
proceeding, and after denial of rehearing a review thereof 
was sought. The Supreme Court held that under the terms 
of the Communications Act, National Broadcasting was 
entitled to participate in the proceedings below and that 
the denial of intervention was properly brought before the 
courts upon review of the final order. The review pro- 
ceeding was entertained not for the purpose of reviewing 
the final order on the merits, but for the purpose of review- 
ing the denial of intervention. Therein, the Commission’s 
final order was not reversed upon the merits but was 
reversed because of denial of intervention and the case 
remanded to the Commission for further proceedings. This 
disposition of the case, under a ‘‘person aggrieved” statute, 
demonstrates that it is indistinguishable from the present 
case, although we are here functioning under a ‘party 
aggrieved’? statute. The Court there recognized that it 
was just as essential for the ‘‘aggrieved person’’ to be 7? 
accorded party status, as a prerequisite to review of the 
final order on the merits, as is the case under a “‘party 
aggrieved’? statute. The Court there recognized that the 
real grievance was not the contention of the would-be 
intervenor on the merits, but the denial of its continuing 
right to intervene in a case before the administrative 
tribunal. Thus, the Court said: 


“In view of the fact that §312(b) grants KOA 
the right to become a party to the proceedings, we 
think it plain that it is a party aggrieved, or a 
party whose interests will be adversely affected by 
the grant of WHDH’s application, as indeed the 
Commission seems to have thought when it first 
noticed WHDH’s application for hearing. We, 
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‘therefore, held KOA was entitled to appeal from the 
Commission’s action in excluding it from participa- 
tion in the proceeding and from [i.e. use as a vehicle 
therefor] the [final] order made by the Commission.”’ 
(319 U.'S. at p. 247; [ ] ‘inserts and emphasis 
added.) 


We respectfully submit that the construction adopted 
by this Court to the effect that once the time to appeal the 
‘intermediate order had gone by ‘this petitioner lost all 
rights to appeal any denial of intervention, is unduly tech- 
‘nical ‘dnd strict and not required by the provisions of ‘the 
‘Natural Gas Act. As the Supreme Court said in the KOA 
case: “It would be anomalous if one entitled to be heard 
‘pefore the Commission should be denied the right of appeal 
from an order made without hearing [him]. We think the 
‘Act does not preclude such an appeal’’ (319 U.S. at'p. 
246). Similarly, we think that the Natural Gas Act does 
not preclude such an appeal and that a construction 


thereof designed to do substantial justice under the present 
circumstances is not only permissible but required. 


Ill. 

Fee ey A 
This Court misapprehended its own previous decisions. 
‘In Virginia Petrolewm Jobbers Association v. F. P. C., 
104 App. D.C. 106, 265 F. 2d 364, the petitioner had taken 
two appeals, one from an intermediate order denying inter- 
vention in a proceeding before the Federal Power Com- 
mission, and a second from the final order in the case. The 
‘petitioner opposed a Court directed consolidation of the 
two cases because it sought a ruling from this Court as to 
‘whether it was entitled to a direct and immediate judicial 
review of the order denying intervention without awaiting 
‘the Commission’s adoption ‘of a final and undoubtedly 
reviewable order” (id., p. 367—emphasis supplied). This 
Gourt thereupon found it unnecessary to decide that 
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(entitlement—not necessity) question ‘because the peti- 
tioner had appealed the final order ‘‘on the ground of denial 
of intervention’? and this Court concluded: ‘‘The inter- 
vention question being thus squarely presented, the possible 
prematurity of the first petition to review it has become 
moot.’ (id., p. 867—emphasis supplied). If the decision 
in the instant cases, to the effect that the final order is not 
appealable at all upon the question of intervention, is right 
then the decision and rationale in Virginia Petroleum Job- .. 
bers must have been wrong. Under the present rationale, 
it would have been necessary for the Court to have deter- 
mined therein whether the first review petition was pre- 
mature. It was only because this Court there held that the 
petition for review of the final order was proper, that it 
found it unnecessary to decide that question. And it was 
largely in reliance upon that decision that your petitioner 
proceeded herein as it did. We respectfully submit that 
the two decisions are in direct, irreconcilable conflict. We 
respectfully submit that the decision in Virginia Petroleum 
Jobbers was eminently correct and should not be overruled 
(certainly not sub silentio) in this case. 

The instant case is also in direct conflict with Frontier 
Broadcasting Company v. United States, 105 App. D. C. 161, 
265 F. 2d 353, wherein this Court entertained a petition 
to review a final order of the Federal Communications 
Commission, expressly holding that it brought up for 
review an intermediate order which had denied inter- 
vention. 

In both those cases, this Court declined to meet and 
decide the question of whether the intermediate orders, 
denying intervention, were also separately reviewable, rely- 
ing upon the review of the final orders to protect the would- 
be intervenors’ rights. Now this Court has decided the 
previously avoided question. But in the course of doing so, 
the Court has departed from what it did hold in those prior 
cases, viz., that in any event the final order is reviewable 
upon the same claim of error. This is simply sua sponte, 
sub silentio reversal of such prior decisions, 
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Such reversal was and is wholly unnecessary and unwar- 
ranted. There is no compelling reason for refusing to 
construe the Natural Gas Act as permitting two appeals, 
ie. from both the intermediate and final orders, or, at the 
very least, alternative appeals from one or the other of 
them. In either case, the propriety of the denial of inter- 
vention would properly be presented for decision by the 
Court—only the staging of the appeals and the extent of 
the reopening upon remand would differ. 


IV. 


The Court misapprehended the effect of its decision. 
It leaves outstanding a final commission order subject 
to the infirmity of the disposition of an appeal from 
an intermediate order denying intervention. 


We do not disagree with the Court’s rationale in its 
discussion of No. 15580, to the effect that an intermediate 
order denying intervention and an appeal therefrom would 
not be ‘‘mooted” by the subsequent issuance of a final 
order of the Federal Power Commission. However, we 
respectfully dissent from the conclusion thata second appeal, 
from the final order (designed to preserve and reassert at 
another stage the error resulting from the denial of inter- 
vention), should be dismissed. We are frankly unable to 
understand why the two appeals—both based upon the same 
basic error (ie., denial of intervention)—cannot be per- 
mitted to coexist. We do not know of any provision of the 
Natural Gas Act or of any principle of law that forbids 
the coexistence of two appeals (i.e. from two different 

V orders) notwithstanding that they may both rest upon the 
game basic claim of error. Perhaps consolidation of such 
appeals may be warranted in order to avoid duplicate 
reviews involving the same basic issue, but consolidation 
should not be permitted to interfere with or destroy the 
fundamental right of appeal inherent in both, or either, of 
the review proceedings. : 
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We respectfully assert that the decision of the Court in 
No. 15580, i.e., the dismissal of the petition to review the 
final order, results in a wholly unnecessary anomaly. The 
result is that the outstanding final order of the Federal 
Power Commission is subject to an undisclosed, congenital 
infirmity. The final order upon its face is valid. There is 
no existing proceeding for its review and there is apparently 
nothing to prevent its immediate consummation and enforce- 
ment. Yet, the order is subject to the infirmity that there 
is an outstanding appeal from a preceding intermediate 
order which, if sustained, would perforce nullify the final 
order. We submit that this method of relegating the Com- 
mission’s final order to limbo, is unnecessary and unwar- 
ranted. The order dismissing the petition for its review 
should be withdrawn. 


Vv. 


The Court misapprehended the nature of the peti- 


tioner’s renewal of its application for intervention after 
the final order. 


In the KOA case (Point II, supra) there had been a 
renewal of National Broadcasting’s application to intervene 
after the Commission had adopted proposed findings and 
conclusions (but had not yet made its final order). In case 
No. 15,365, the last application for intervention was made 
after the final order when, for the first time, petitioner 
learned of its final and ultimate substantive aggrievement 
resulting from the denial of intervention. Here, there were 
no preliminary proposed findings and conclusions except as 
contained in the Examiner’s report, but those proposed find- 
ings and conclusions were wholly favorable to the peti- 
tioner’s contentions. There was no occasion upon the 
issuance of the Examiner’s report for a renewal of the appli- 
cation for intervention. [And, frankly, and for the same 
reason, we did not think there was then any occasion 
(‘‘aggrievement’’) for an appeal either.] The appropriate 
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time for such renewal arrived when the Commission issued 
its final order which (with reference to the receipt and con- 
sideration of any application for rehearing thereof) was in 
the nature of a proposed decision. At that juncture peti- 
tioner did renew its application for intervention, coupled 
with a statement of the application for rehearing which it 
would make if permitted to intervene. At that juncture, 
petitioner again asserted its continuing right to intervene. 
‘At that juncture, it was again aggrieved by the refusal of 
intervention by the Commission. 

There is no basic reason why the’ petitioner should not 
have been permitted two different bites at the apple, in the 
form of two different types of applications for intervention. 
The first type ‘of application for intervention (¢.g., 
the filing of notice of intervention) at the outset ‘of 
and during the proceeding was made for the purpose of 
permitting petitioner to participate before the Commission 
throughout the case. As this Court has held, and we think 
properly, the denial of such intervention was the denial 
of that right of participation and gave rise to an aggrieve- 
ment and standing to review at that juncture. By reason 
of a conceived impediment (lack of agegrievement on the 
merits) emanating from the Examiner’s denial of the appli- 
cations in toto, your petitioner did not adopt that course 
in the proceeding involved in No. 15365. It does not fol- 
low, however, that the petitioner could not subsequently 
‘‘renew”? the application, #.e. make a new application for 
intervention confined to another, more limited type of 
participation. In its opinion, this Court stated that the 
failure to review the intermediate order ‘‘was not rectified 
by the later renewal of the application to intervene and 
the petition to review the rejection of that application”’ 
(Slip opinion, p. 8). However, what is involved here ‘is 
not an endeavor to ‘‘rectify’’ the earlier neglect to appeal 
—it is a new and independent assertion of the continuing 
right to intervene, at a different and later stage of the case, 
for a different and more limited purpose. 

The purpose of the second application to intervene was 
not to reopen the proceeding before the Commission, back 
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to its beginning, and to be permitted. to participate through- 
out a second, full-scale presentation. ‘As this Court noted 
in its opinion, we did not seek this relief. As a matter of 
fact, we negated it (No. 15365 Pet., App. J-12). The sec- 
ond application was made for the purpose of attaining tech- 
nical, party status for the purpose of applying to the Com- 
mission for rehearing of its proposed order on the merits, 
and. for review thereof. Such application was denied. 
Admitting, arguendo, that your petitioner had lost, or 
waived, its right to participation in the hearings before the 
Commission’s Examiner, there is no reason, we believe, 
why the petitioner could not again apply, at the termina- 
tion of the proceeding, for intervention for the purpose 
of calling to the attention of the Commission the errors 
it had made in its final decision (via a petition for rehear- 
ing) and for the purpose of subsequent review thereof if 
rehearing were denied. There is nothing in this thesis 
which does violence to the Natural Gas Act, to any legal 
principle with which we are familiar, or to the legitimate 
interests of any other participant in the proceeding. 

Moreover, we think that this thesis does no violence 
to the basic rationale of the principal portion of this Court’s 
decision herein. It does not conflict with the proposition 
that your petitioner was aggrieved by, and could have 
reviewed, the intermediate order denying intervention. Our 
thesis would merely recognize the continuance of the right 
to intervene. It would merely recognize that a party may 
waive his right to review the denial of his right to daily 
participation in the hearings, and still be permitted to 
assert his right to party status for the purpose of applying 
for rehearing of an erroneous decision and, if that be denied, 
to review it in the courts.® 


* Nothing in Episcopal Theological Sem. v. FPC, 106 U. S. App. 
.C. , 269 F. 2d 228, cert. den. sub nom. Pan American Corp. 
v. FPC, 361 U. S. 895 (1959) refutes or complicates this thesis. 
There persons who had made no effort to partwipate before FPC 
at all—and had thus acquired no “‘party”’ status of any kind— 
sought to petition for rehearing of a final FPC order on the merits 
and to petition this Court for review. They were properly reminded 
by this Court of the statute ’g ‘party status” prerequisites for both. 
Here, we had repeatedly asserted and therefore acquired such, 
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We respectfully assert (alternatively to our arguments 
under Points I-IV, supra) and we think it is plain, that 
there were involved in this case two separate types of acts 
by the Federal Power Commission, each in derogation of 
the petitioner’s right to intervene in the proceeding, each 
resulting in a separate aggrievement, and each subject to 
separate rights of review and correction. If the one (right 
to participate in the hearings) was waived—which we do 
not concede—the other (right to contest and review the 
final order) clearly was not. 


Conclusion. 


In view of the foregoing, we respectfully request the 
Court to grant rehearing and reconsideration of the determi- 
nation and orders in Nos. 15365, 15366 and 15580 and there- 
upon to deny all motions to dismiss the petition in No. 15365 
and to restore the petition in No. 15580 to full force and 
effectiveness. 


May 11, 1960 
Respectfully submitted, 


Kenr H. Brown, 
Counsel to the Public Service Commission, 
Attorney for said Petitioner, 
Office and Post Office Address, 
55 Elk Street, 
Albany, New York, 

Grorcz H. Kenny, 

Mazrm L. Bane, 

Bazsaka M. SucHow, 

Of Counsel. 


Certificate. 
I hereby certify that the foregoing Petition for Rehear- 
ing is presented in good faith and not for delay. 


Kent H. Brown 


May 11, 1960 
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IN THE 
UNITED STATES COURT OF APPEALS 


For rae Disreicr or Cotumpra Creccrr. 
No. 15365. 


Pusuic Service CoMMIssION oF THE STATE or New York, 
Petitioner, 
Vv. 


FeperaL Power ComMIssION, 
Respondent, 


TrmewaTer Om Company, et al., 
Intervenor-Respondents. 


No. 15366. 


Pustic Service CoMMISSION OF THE STATE oF New Yorg, 
Petitioner, 
”. 
FeperaL Power Commission, 
Respondent, 


SHeiy Om Company, et al., 
Intervenor-Respondents. 


No. 15580. 


Pustic SERVICE CoMMISSION OF THE State or New Yorke, 
Petitioner, 


”. 
FeprraL Power CoMMISSION, 
Respondent, 
Sueww Om Company, et al., 
Intervenor-Respondents. 


Srarz or New York se 
County or ALBANY 


Barzara M. Sucuow, being duly sworn, deposes and says 
that she is over the age of 21, that on the 11th day of May, 
1960 she served the foregoing Petition for Rehearing of the 
Public Service Commission of the State of New York in the 
above numbered proceedings upon the following attorneys 
of record in said proceedings, by depositing true and cor- 
rect copies thereof in the United States mail, postage pre- 
paid, addressed as follows: 


Willard W. Gatchell, 
Gen. Counsel 

Howard E. Wahrenbrock, 
Solicitor 


David J. Bardin, Staff Counsel 


Federal Power Commission 
441 G Street, NW. 
Washington 25, D. C. 


J. P. Hammond, Esq. 
Box 59% 
Tulsa, Oklahoma 


William J. Grove, Esq. 
Carroll L. Gilliam, Esq. 
600 Munsey Building 
Washington, D. C. 

F. P. Jones, Jr., Esq. 
H. W. Varner, Esq. 

400 Oil & Gas Building 
Houston 2, Texas 


Harry S. Littman, Esq. 
Dale A. Wright, Esq. 
317 Wyatt Building 
Washington 5, D. C. 


William C. Chanler, Esq. 

Lawrence A. Baker, Esq. 

Winthrop, Stimson, Putnam 
& Roberts 

40 Wall Street 

New York 5, New York 


Charles E. McGee, Esq. 

1145 19th Street, N.W. 
Washington 6, D. C. 

Thomas Fletcher, Esq. 

J. Evans Attwell, Esq. 

11th Floor—Esperson Building 
Houston 2, Texas 


George D. Horning, Jr., Esq. 
George J. Meiburger, Esq. 
810 Colorado Building 
Washington, D. C. 

W. W. Prior, Esq. 

P. O. Box 1642 

Houston 1, Texas 


Rayburn L. Foster, Esq. 
Harry D. Turner, Esq. 
H. K. Hudson, Esq. 
Kenneth Heady, Esq. 
James G. Williams, Jr., Esq. 
Phillips Building 
Bartlesville, Oklahoma 
James H. Lee, Commissioner 
Michigan Public Service 
Commission 
5th Floor, Lewis Cass Bldg. 
Lansing 13, Michigan 
Bradford Ross, Esq. 
Ross, Marsh & Foster 
725—-15th Street, N/W. 
Washington 5, D. C. 


John H. Pickering, Esq. Oliver L. Stone, Esq. 
Transportation Building Joseph C. Spaulding, Esq. 
Washington 6, D. C. 3950 R. C. A. Building 

C. Hoffman Lewis, Esq. 50 ee Une eka 
Seventeenth Floor Beck Bldg. Nee OE: 


Shreveport, Louisiana 


Bazzara M. Suchow 
Barpara M. Sucnow 
Assistant Counsel to the 
Public Service Commission 
of the State of New York. 


Sworn to before me this 
llth day of May, 1960. 


Marcarer W. RaicHert 


Maraaret W. RaicHERT 
Notary Public, State of New York 
No. 41-3197400 Queens County 
Term Expires March 30, 1961 
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Washington 5, D. C. 
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IN THE 


United States Court of Appeals 


For tae Disreicr or Corumsia Crecurr 


No. 15,365 


PUBLIC SERVICE COMMISSION OF THE 
STATE OF NEW YORK, Petitioner 


v. 
FEDERAL POWER COMMISSION, Respondent 


TRUNKLINE GAS COMPANY, ET AL., Intervenors 


ANSWER OF TRUNKLINE GAS COMPANY TO 
PETITION FOR REHEARING 


Tronkline Gas Company (Trunkline), an intervenor 
herein, pursuant to Rule 26(b) of this Court, hereby an- 
swers the Petition for Rehearing of Public Service Com- 
mission of the State of New York, filed herein on May 
12, 1960. 

I 


At the outset in its petition for rehearing (pp. 4-6), Peti- 
tioner seeks to make much of the alleged ‘‘continuing nature 
of petitioner’s party-status rights in the proceedings be- 
low.”? Such right is asserted to arise from Secton 15(a) 
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of the Natural Gas Act and Sections 1.37(f) and 1.8(a) (1) 
of the Commission Rules of Practice and Procedure without 
‘affirmative action by the Commission.’’ From this alleged 
‘‘eontinuous party-status’’, Petitioner concludes that it 
‘retained its limited party-status for the purpose of re- 
viewing a denial of intervention, right through to the end 
of the case.’’ This contention, we submit, is devoid of merit. 

In the first place, status as a party in a proceeding before 
the Commission cannot be acquired without affirmative 
action being taken by the Commission in the form of an 
order granting intervention. Section 15(a) of the Natural 
Gas Act provides that: 


‘<* ® * Tn any proceeding before it, the Commission in 
accordance with such rules and regulations as it may 
prescribe, may admit as a party any interested State, 
State Commission, * * * or any other person whose par- 
ticipation in the proceeding may be in the public inter- 
est.’? (Emphasis supplied). 


Thus, intervention is subject to the rules of practice and 
procedure prescribed by the Commission which provide for 
the filing of a notice of intervention by an ‘‘interested State 
Commission” or a petition to intervene (See Section 1.8 of 
the Rules of Practice and Procedure, 18 C.F.R. 1.8). The 
contention of Petitioner that it has an absolute right to 
intervene by simply filing a notice of intervention pursuant 
to Sections 1.8 and 1.37(f) of the Commission’s Rules is 
also without merit. As to this contention, the Commission 
properly found in its Order of January 30, 1959 (p. 3 of 
Exh. E to Petition to Review) : 


‘c* ® * the basic premise of Petitioner that every plead- 
ing filed by a State commission and bearing a caption 
of ‘Notice of Intervention’ and reciting that it is filed 
pursuant to Section 1.8(a) of the Rules, is in fact and 
in law a filing as of right regardless of the allegations 
or averments contained therein is so obviously errone- 
ous as to not warrant further discussion. 


* * * * * * 
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‘‘In the present proceedings it did not appear from 
either the allegations made by the Public Service Com- 
mission in its notice of intervention or from our own 
examination of the certificate applications that the 
Public Service Commission had any direct or immedi- 
ate interest which would qualify it as an interested 
State commission entitled to intervention as a matter 
of right.* * *”’ 


The Commission’s consistent practice pursuant to Sec- 
tion 15(a) of the Natural Gas Act and Section 1.8(b) of 
its Rules of Practice and Procedure has been to permit 
party-status only upon ‘‘the granting by the Commission of 
a petition to intervene”’ with certain limited exceptions not 
pertinent here (See 18 C.F-R. 1.8(f)(2) relating to action 
on petitions to intervene). By its Orders of November 14, 
1958, January 30, 1959 and March 26, 1959, the Commission 
denied petitioner’s intervention in the proceeding below 
(Exhs. B, E and G to Petition to Review). These orders 
were clearly determinative of Petitioner’s lack of status as 
a party in the proceeding below. From that point on, Peti- 
tioner was a stranger to the case with no rights as a party. 
Petitioner cannot be heard to deny this fact because in its 
Renewed Application for Intervention filed June 22, 1959 
(p. 2 of Exh. J to Petition to Review) it sought intervention 
‘‘with the minimum request that intervention be acknowl- 
edged or permitted for purposes of rehearing of Opinion 
321,’? a right which would automatically accrue to one 
who was a party to the case.?_ Indeed, this Court has held 
that a person who has been denied intervention by the 


1 Petitioner’s proposed application for rehearing, which was tendered for 
filing with its Renewed Application for Intervention, was rejected for filing 
by the Commission’s Order of July 22, 1959, because Petitioner ‘‘has no 
standing to apply for rehearing’’ (p. 2 of Exh. K to Petition to Review). 


2 Petitioner admits (p. 13 of the petition for rehearing in this Court) that 
the Renewed Application for Intervention 


<< # * * was made for the purpose of attaining technical party status for 
the purpose of applying to the Commission for rehearing of its proposed 
order on the merits, and for review thereof’? (Emphasis added). 
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Commission is not a party to such proceeding and is pre- 
eluded from filing exceptions to examiners’ decisions, par- 
ticipating in oral argument or filing applications for re- 
hearing. Virginia Petroleum Jobbers Association v. F.P.C., 
104 U.S. App. D.C. 106, 259 F. 2d 921, 924; Episcopal Theo- 
logical Seminary v. F.P.C., 106 U.S. App. D.C. ,, 269 F. 
2d 228, 239, cert. denied sub nom. Pan American Corpora- 
tion v. F.P.C., 361 U.S. 895 (1959). 


It is clear, therefore, that Petitioner’s lack of status as a 
party was fully and finally determined by the order of 
March 26, 1959. Simply stated, Petitioner had no party 
status beyond that date and clearly lacked status under 
the specific provisions of Section 19 of the Natural Gas Act 
to file an application for rehearing or petition to review 
some later order of the Commission in the same proceed- 
ing. Episcopal Theological Seminary, supra. Thus, under 
the review provisions of the Natural Gas Act, the Court 
property held that, subsequent to the order of March 26, 
1959, Petitioner lacked the necessary party status to file 
an application for rehearing or a petition to review the 
Commission’s Opinion 321, even for the limited purpose of 
reviewing the denial of intervention. 


st 


Petitioner further contends (pp. 6-8) that this Court 
‘overlooked or misapprehended’’ the decision in Federal 
Communications Commission Vv. National Broadcasting 
Company, Inc. (KOA), 319 U.S. 239, 63 S. Ct. 1035, be- 
eause such decision was not referred to in the Opinion of 
this Court. Contrary to the assertion of Petitioner, the 
Supreme Court did not decide that the denial of interven- 
tion was properly brought before the courts upon the re- 
view of the final order, since that issue was not before the 
Court. The Supreme Court could not have reached the 
issue involved in the case at bar, since the Natural Gas Act 
permits appeals only by an aggrieved party, whereas the 
Federal Communications Act permits appeals by a person 
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aggrieved by an order of the Federal Communications Com- 
mission. Thus, the Supreme Court simply decided that 
KOA was a person who had ‘‘the right to become a party 
to the proceedings” before the F.C.C. and thus was a ‘“per- 
son aggrieved or whose interests are adversely affected’’ 
within the meaning of the Federal Communications Act 
permitting appeals by such persons. 


Tit 


Petitioner further contends (pp. 8-10) that this Court 
‘“misapprehended its own previous decisions”? in Virginia 
Petroleum Jobbers Association v. F.P.C., 104 App. D.C. 106, 
965 F. 2a 364, and Frontier Broadcasting Company v. 
United States, 105 U.S. App. D.C. 161, 265 F. 2d 353. Each 
of those decisions was rendered by the Court in consolidated 
proceedings involving two separate review petitions, the 
first taken from the order denying the petitioner’s inter- 
vention and the second taken from the final order on the 
merits. In each case, this Court reached and decided the 
issue of whether the respective petitioners were entitled to 
intervene on the basis of agreement or stipulation of all 
parties that this issue was properly before the Court on 
the second petition to review (265 F. 2d at pages 356, 366-7). 
Tt was thus unnecessary for this Court to determine 
whether the order denying intervention was property ap- 
pealable by the first or by the second petition to review. 


Petitioner further asserts (p. 9) that ‘‘it was largely in 
reliance’? on the Virginia Jobbers decision that Petitioner 
“proceeded herein as it did’? and filed a petition to review 
(No. 15365) only the final order on the merits rather than 
the earlier order denying intervention. But Petitioner had 
ample warning from this Court’s opinion in the first 
Virginia Jobbers case, 104 U.S. App. D.C. 106, 259 F. 2d 
921, at 925, that: 


«<* * * the weight of authority suggests that if peti- _, 
tioner has a right to intervene in the proceedings be- 
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fore the Commission denial of that right is an immedi- , 
ately appealable order (Cited cases omitted).”’ 


Moreover, Petitioner should have been aware that in Alston 
Coal Company v. Federal Power Commission, 137 F. 2d 
740 (10th Cir., 1943), the Court held (at 137 F. 2d 741): 


«c* © © Tt is a well settled principle of law that where 
intervention is a matter of right, an order denying the 
right to intervene is a final, appealable order. * * *”” 


Petitioner’s awareness of the necessity of filing a petition 
to review the order denying intervention in No. 15365 is 
clearly demonstrated by the fact that Petitioner took an 
appeal in No, 15366 from such an order. 


The foregoing makes abundantly clear the error of Peti- 
tioner’s assertion (pp. 9-10) that the Opinion of this Court 
in the instant cases constitutes ‘‘simply sua sponte, sub 
silentio reversal of?’ the Virginia Jobbers and Frontier 
Broadcasting eases. The Opinion of the Court as to the 
requirements of the particular review provisions of the 
Natural Gas Act can not be considered a reversal of a de- 
cision involving the distinctly different review procedures 
of the Federal Communications Act. 


IV 


Petitioner also contends (pp. 11-14), in the alternative, 
that its ‘“‘earlier neglect to appeal’’ from the order of March 
26, 1959, disposing of its request to intervene ‘‘for the pur- 
pose of permitting petitioner to participate before the Com- 
mission throughout the case’’, did not preclude it from fil- 
ing a ‘‘new application for intervention confined to another, 
more limited type of participation.’’ Petitioner then con- 
cludes that its Renewed Application for Intervention filed 


3 These cases, among others, refute Petitioner’s characterization (p. 4) of 
this Court’s decision in the instant case as amounting to a ‘‘newly-espoused, 
unnecessarily narrow construction of the procedural [review] provisions of the 
Natural Gas Act.’’ 
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June 22, 1959, sought intervention solely for the purpose of 
seeking rehearing and court review, and that, under this 
theory, it has the necessary standing to seek review of the 
Commission’s order of July 22, 1959, rejecting such Re- 
newed Application for Intervention. This contention is also 
without substance. 


As Trunkline pointed out in its Motion to Dismiss (pp. 
6-7), Petitioner failed to comply with the mandatory pre- 
requisites to review prescribed in Section 19 of the Natural 
Gas Act and, therefore, lacks standing to seek review of 
the order of July 22, 1959. Even on the basis of Petition- 
er’s alternative theory of the case, Petitioner’s right, if any, 
to appeal from the order of July 22, 1959, expired on Au- 
gust 21, 1959, when Petitioner failed to apply for rehearing 
within 30 days thereafter as required by Section 19 of the 
Natural Gas Act. Michigan Consolidated Gas Company v. 
F.P.C., 83 U.S. App. D.C. 395; 167 F. 2d 264 (1948) ; Dayton 
Power and Light Company v. F.P.C., 102 U.S. App. D.C. 


164, 251 F. 2d 875 (1957); Pan American Petroleum Cor- 
poration v. F.P.C. 268 F. 2d 827 (10th Cir., 1959). Peti- 
tioner is, therefore, clearly in error in asserting (p. 13) 
that ‘‘there is nothing’’ in its alternative theory of the 
case ‘‘which does violence to the Natural Gas Act.’? 


Petitioner asserts (p. 12) that there is ‘‘no basic reason 
why the petitioner should not have been permitted two 
different bites at the apple, in the form of two different 
types of application for intervention.’’ It is clear, however, 
that there must come an end to litigation of the same ques- 
tion and that petitioner’s ‘‘two bites at the apple’’ approach 
is inconsistent with Commission practice under Section 1.8 
of its Rules of Practice and Procedure requiring the filing 
of a single notice of intervention or petition to intervene.* 


4 The Commission’s ‘‘ Notice of Applications and Consolidation of Proceed- 
ings’’ issued October 13, 1958, in the proceeding below fixed November 3, 
1958, as the last day for filing petitions to intervene or protests (R. 7816-9). 
Section 1.8(d) of the Commission’s Rules of Practice and Procedure requires 


8 


It is apparent from the face of the New York Commission’s 
Renewed Application to Intervene that the allegations of 
interest relied upon therein were identical to those which 
it had theretofore previously urged upon the Commission 
(Exhs. A, C, F and J to Petition to Review) and previously 
passed upon by the Commission in its four earlier orders re- 
lating to the various attempts by petitioner to intervene in 
the proceeding below (Exhs. B, D, E and G to Petition to 
Review). Moreover, petitioner’s earlier requests to be 
made a party to the proceeding below clearly encompassed 
the right to file an application for rehearing and to seek 
Court review (Exhs. A, C, F and J to Petition to Review). 


Petitioner’s contention that the right to obtain party- 
status in a proceeding can be separated into two parts is 
clearly untenable. Section 19 of the Natural Gas Act pro- 
vides the exclusive method for obtaining redress from or- 
ders which may aggrieve a petitioner. Petitioner’s renewed 
application to intervene in the instant case is but a proce- 
dural maneuver designed to circumvent the jurisdictional 
requirements of Section 19 of the Natural Gas Act for the 
review of the order of March 26, 1959. The Commission’s 
Order of July 22, 1959, rejecting such application is clearly 
not subject to review. Pan American Petroleum Corpora- 
tion v. F-P.C., 268 F. 2d 827, 830 (10th Cir., 1959). While 
Petitioner asserts (p. 12) that its Renewed Application to 
Intervene was ‘‘not an endeavor to ‘rectify’ the earlier neg- 
lect to appeal”? the Order of March 26, 1959, under Peti- 
tioner’s alternative theory of the case, such application 
clearly had as its purpose the by-passing of the jurisdic- 
tional requirements of Section 19 in a way which the Court 
held in the Pan American case was contrary to the statutory 


os Sarees eae Sa ea 
the filing of notices of intervention or petitions to intervene within the time 
provided in the notice of such proceeding ‘‘except as otherwise specifically 
permitted by the Commission in extraordinary circumstances for good cause 
shown.’’ It is to be noted that petitioner’s Renewed Application to Intervene 
was filed more than six months late and failed to allege any facts in an 
attempt to show ‘‘extraordinary circumstances for good cause’’ for the 
untimely filing. 
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review provisions. This Court was, therefore, correct in 
stating (p. 8 of slip opinion) that petitioner’s Renewed 
Application to Intervene did not cure petitioner’s failure 
to timely file a petition to review the order of March 26, 
1959. 


CONCLUSION 


In view of the foregoing, it is respectfully requested that 
the petition for rehearing be denied. 


Respectfully submitted, 


Wruum W. Prior 
P.O. Box 1642 
Houston 1, Texas 


Harry S. Litrman 
Date A. WricHt 
317 Wyatt Building 
Washington 5, D. C. 


Counsel for 
Trunkline Gas Company 


May 20, 1960 
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BRIEF FOR PETITIONER. 


IN THE 


Gin States Court of Appeals 
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No. 15,366. 


PUBLIC SERVICE COMMISSION OF THE 
STATE OF NEW YOR 
| Petitioner, 


v. 


FEDERAL POWER COMMISSION, 
Respondent, 


SHELL OIL. COMPANY, 
SOUTH TEXAS NATURAL GAS GATHERING 
COMPANY, | 
Intervenor-Respondents. 


ON PETITION FOR REVIEW OF N ORDER OF 
THE FEDERAL POWER CO SSION. 


Kent H. Brown, 
Counsel, Public Service Commission 
of the State of New. York, 
Office and, Post Office Address, 
55 Elk Street, 


AT York. 
ited’ States Court of Appeals . 


Of Counsel. For the 
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Statement of Questions Presented. 


1. When the published Rules of Practice and Procedure 
_ of the Federal Power Commission authorize intervention in 
its proceedings by a State regulatory Commission solely 
upon the latter’s filing Notice thereof, may the Federal 
| Power Commission nevertheless (a) deny the intervention 
of a State regulatory Commission, or (b) add, ad hoc, to the 
published requirements therefor? 


2. When the published Bules of Practice and Procedure 
of the Federal Power Commission provide for intervention 
in its proceedings by a person who would be bound by its 
decision therein, is not the Commission’s denial of interven- 
tion by such a person an abuse of discretion and reversible 
error? 


3. When the Federal Power Commission purports to 
afford a would-be intervenor an opportunity to make a 
“showing”? in support of its intervention, is not the Com- 
mission’s refusal to issue subpoenas to permit a showing 
through testimonial evidence and its refusal to accept a 
written showing in support of the intervention arbitrary 
and capricious? 
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Jurisdictional Statement. 


This is a proceeding to review a final order denying 
intervention, issued by the Federal Power Commission 
(FPC) in a consolidated proceeding below.’ Petitioner 
Public Service Commission of the State of New York (PSC) 
attempted to intervene in the proceeding pursuant to 
Section 15(a) of the Natural Gas Act and Sections 1.8(a) 
(2) and 1.37(f) of the Commission’s Rules of Practice and 
Procedure? Coincidentally petitioner also established a 
right to intervene under Section 1.8(b) of the Commission’s 
Rules? (R. 3910, 3963-70, 4033-43). On March 26, 1959, 
respondent issued an ‘‘Order Granting Limited Particiva- 
tion and Denying [petitioner’s] Intervention Pending 
Further Order’? (R. 3939-40). On Avril 27, 1959. respond- 
ent issued a further, related ‘‘Order Denying [petitioner’s] 
‘wotion for Issuance of Subpoenas’? (B. 4028-30). Petitioner 
filed a timely ‘‘Application for Reconsideration of the 
Orders of March 26 and April 27, 1959’? (R. 4033-43). On 
July 16, 1959, respondent issued an ‘‘Order Denying Motion 
for Reconsideration”? (R. 4046-48). 

PSC filed its Petition for Review in this Court on Sep- 
tember 14, 1959. On November 4, 1959, respondent moved 
to dismiss on the ground that the Commission’s orders 
denying petitioner’s intervention in the proceeding below 
were interlocutory rather than final and that, accordingly, 
the petition for their review was premature. The motion 
was denied. Public Service Commission of the State of 
New York v. Federal Power Commission, U. 8. C. A., D. C. 
Nos. 15365, 15366 and 15580 (April 28, 1960, unreported). 

1The consolidated apulications were Jeras Illinois Natural Gas Pine- 
line Co., Doe. Nos. G-14829 & 17094; Shell Oil Co., Doe. No. G-16766; 
Horace C. Hargrave, et al, Doc. ‘Nos. G-17085 & 17036: South Texas 
Natural Gas Gathering Co.. Doc. No. G-17050; Sunray Mid-Continent Oil 
Co., Doe. No. G-17051; Union Producing Co., Doc. No. G-17087: Ray H. 


Bettis & G. Frederick Shenard, Doe. No. G-17091: and United Cities 
Co., Doc. No. G-16215. The last enumerated docket is not here in issue. 


252 Stat. $29 Hesede 15 U. = C. T17n(a). Pertinent provisions of 
the Natural Gas A rer ules of Practice and Procedure of the 
Fe aeT Cowen Conuission, 18 Cc. F. BR. 11 et seg. are set out in 
Appendix A, infra. 


818 C. F. R. 1.8(a) (1), 1.8(b) and 1.87(f). 
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The Court has jurisdiction to review respondent’s 
orders denying petitioner’s intervention in the proceeding 
below under Section 19(b) of the Natural Gas Act, 15 
U.S. C. 717r(b). 


Statement of the Case. 


Nature of the Proceeding Below. 


The proceeding below arose under the certification pro- 
visions of Sections 7(c) and (e) of the Natural Gas Act, 
15 U.S. C. 717£(c) and (e). Five independent producers 
of natural gas (Shell, Hargrave, Sunray, Union, and Bettis 
& Shepard) and one gas gathering company (South Texas) 
requested FPC certificates of public convenience and neces- 
sity authorizing sales of natural gas for resale in interstate 
commerce, 

The application of the gas gatherer, South Texas, also 
requested FPC authorization of its transportation of gas 
for resale in interstate commerce in connection with its 
proposed sale. The application of Texas Tlinois, a major 
interstate pipeline supplier of consuming areas in the Mid- 
west and the ultimate purchaser of the gas involved in this 
proceeding, also requested, inter alia, FPC authorization 
for the construction of 10 miles of pipeline facilities to pick 
up the subject gas supplies. Petitioner at no time expressed 
objection to the transportation (South Texas) or pipeline 
construction (Texas Dlinois) aspects of the applications. 

The natural gas involved in the proposed independent 
producer and gas gatherer sales was to be produced, sold 
and delivered to Texas Illinois within Railroad District 4 
of the State of Texas at a daily rate of approximately 45,000 
Mef (annual rate, approximately 16,425,000 Mef). Its total 
initial cost to the buyer (Texas Illinois) would be 19.5¢ per 
Mcf. This cost was derived in two ways: 


(a) four of the six seller-applicants (Hargrave, 
Sunray, Union, and Bettis & Shepard) proposed sales 
to South Texas at initial prices ranging from 14.5 to 
16.0¢ per Mcf. South Texas, the fifth seller-applicant, 
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proposed to gather and resell this gas to Texas Tlinois 
at an initial price of 19.5¢ per Mef for daily deliveries 
of approximately 30,000 Mef; 


(b) the sixth seller-applicant (Shell) proposed 
to sell 15,000 Mcf a day directly to Texas Illinois at an 
initial price of 18.0¢ per Mcf. Its gas was to be gathered 
from three leases and delivered to the buyer by South 
Texas. South Texas’ charge for this service was 1.5¢ 
per Mcf. 


By order dated February 20, 1959, the Commission con- 
solidated the related certificate applications for hearing. 


The Basis for Petitioner’s Interest 
in the Proceeding Below. 


Petitioner’s interest in the proceeding below was founded 
upon two factors: 


Fist, the Texas Gulf Coast area in general (Railroad 
Districts 1, 2, 3, 4, and 6) and the area of the instant sales 
in particular (District 4) were important as existing and 
essential as future sources of gas supply for all New York 
serving pipelines. For example, in 1958, the year immedi- 
ately preceding the proceeding below, the three pivelines 
directly serving the New York consuming market (Ten- 
nessee Gas Transmission Company, Transcontinental Gas 
Pipe Line Corporation and Texas Hastern Transmission 
Corporation) accounted for 48% of all interstate purchases 
in the Texas Gulf Coast area.* Tennessee purchased anvrox- 
imately 505.267,650 Mcf in this region, of which almost 
half, 232,561,402 Mcf, was produced and purchased in Dis- 
trict 4 alone.® ‘Transcontinental purchased 185,374,935 
Mef in the Texas Gulf Coast area, of which almost three- 
quarters, 133,275,042 Mef, was produced and purchased in 


4 Arthur Young & Company, Historical Field Gas Purchase Trends 
of Interatate Pipeline Companies Operating in the Gulf Coant Area, 
Years 195-1958, Chart H (unpublished booklet, copyrighted 1959). 


5 Tennessee Gas Transmission Company, Doc. No. G-17166, Data 
Supporting Revised Tariff—filed November 14. 1958, Statement H-1.11 
(based on a 12-month period ended July 31, 1958). 
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Districts 2 and 4. Texas Eastern’s purchases in the Texas 
Qulf Coast region totalled 206,308,333 Mcf, a substantial 
portion of which was produced and purchased in District 
47 

In contrast, purchases by Texas Illinois in 1958 accounted 
for only 9.1% of total interstate sales from the Texas Gulf 
Coast area.’ Its total field purchases of gas in that year 
amounted to only 179,647,211 Mcf.® Its proposed purchases 
in the instant proceeding involved only some 16,425,000 
Mef per annum. 

Price level disruptions (increases) within the area—no 
matter how caused or occasioned—were and continue to 
be of vital interest and concern to the New York consumer 
(whom petitioner represents) by reason of his being one 
of the principal financiers of the entire process of the pro- 
duction and delivery to the interstate market of Gulf Coast 
gas. See Atlantic Refining Co. v. Public Service Commis- 
sion, 360 U. S. 378 (1959) and Public Service Commission 
v. Federal Power Commission, 361 U. 8. 195 (1959). 

Szconp, the initial prices proposed by 5 of the 6 seller- 
applicants in this proceeding—from 15.0¢ to 19.5¢ per Mef— 
exceeded the maximum certificated price paid by any New 
York-serving pipeline in District 4. The two highest pro- 
posed initial prices—18.0¢ and 19.5¢ per Mcf—exceeded the 
maximum permanently certificated price paid by any juris- 
dictional purchaser in the District. 

For example, in 1958, Transco’s large volumes of Dis- 
trict 4 gas supplies were purchased, under a large number 
of gas purchase contracts, at a price of approximately 8¢ 
per Mcf; Tennessee’s at a price of approximately 12.3¢ per 
Mef; and Texas Hastern’s at 14.8¢ per Mcf. The maximum 
permanently certificated price in this District—and that 

6 Transcontinental Gas Pipeline Corp., Doc. No. G-18878. Data _in 


Support of Rate Increase Application, “Statement H(1) (based on a 12- 
month period ended March 31, 1959). 

7 Texas Eastern Transmission Corv., Doc. No. G-18841, Data in 
Soypeort of Rate Increase Application, Statement Hi.1a (based on a 12- 
month period ended February 28, 1959). 

8 Arthur on & Co., op. cit. 

er Commission, Direct 


Gas te Natural Gas Pipalen Capanbee is Table x ar ¢ b- 
lished, undated pamphlet). si a 
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one for only a single sale involving two million Mcf per 
annum—was 17¢ per Mef.® 

This combination of factors—New York-serving pipe- 
lines’ heavy involvement in the District 4 supply area and 
the magnitude of the initial prices proposed in the proceed- 
ing below—made it perfectly obvious (in the light of FPC’s 
administration of the Natural Gas Act over the course of 
the last 6 years) that New York had a vital interest in the 
instant producer certificate applications. Unconditional 
certification of the instant sales would have a direct, imme- 
diate and adverse impact upon both the supply and the 
cost of gas supplied to New York consumers. This would 
come about as follows: 


(1) Unconditional certification of these sales would 
promptly and inevitably drive to comparable levels the 
price for remaining uncommitted reserves in the area. This 
would compel New York-serving pipelines to meet Texas 
Illinois’ prices in order to attract the new supplies which 
are essential to replace reserves used up in the course of 
business. And, having certificated Texas Illinois purchases 
at such prices FPC would cite and rely thereupon in declin- 
ing to condition (at lower price levels) subsequent producer 
sales to New York-serving Pipelines. This has been the 
unvaried course of events in FPC’s ‘‘regulation’’ of pro- 
ducer initial prices from 1954 to date. 


(2) The District 4 gas purchase contracts of New York- 
serving pipelines contain favored nations or price rede- 
termination clauses. Under the former any pipeline pur- 
chase of new supplies at higher initial prices may “trigger”? 
the price of previously dedicated supplies to the same level. 
Under the latter the price of previously dedicated supplies 
would be elevated, as a result of unconditional certification 
of the instant sales, even without the pipeline’s acquisition 
of new reserves." 


10 Houston Texas Gas & Oil Corp., et al, 16 F. P. C. 118, (Op. No. 301, 
December 28, 1956). ; 


11 Price redetermination clauses typicall; LPB ahi cnd heme that on fixed 


redetermination dates the contract price to the 
average of the three highest prices for comparable sales erie ne ares. 
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Both consequences had occurred repeatedly in the past 
as a result of FPC’s previous unconditional certifications 
of high producer initial prices. Both consequences were 
again portended for the future upon FPO’s unconditional 
certification of the instant, even higher, producer initial 
prices. And either consequence inevitably sends down the 
interstate pipeline, to the consumer’s burner tip and pocket- 
book, increased charges which, though they go through sev- 
eral hands en route, stem directly from one or more new 
high-price producer sales in the fields of supply. 


Petitioner’s Attempts to Intervene 
in the Proceeding Below. 


Hence petitioner conceived that its obligation to the gas 
consuming public of New York required its intervention in 
the proceeding below, to oppose the proposed increase in the 
prevailing District 4 initial price plateau, or at least to 
jnsist that it be clearly demonstrated by the evidence to 
be required by the public convenience and necessity (a 
requirement respondent has consistently been loath to 
impose) .? 

Petitioner made three diligent attempts to intervene. 
First we proceeded, unsucessfully, in accordance with 
respondent’s applicable intervention requirements, as set 
forth in Section 1.8(a)(1) of its Rules of Practice and 
Procedure. Next, we endeavored, unsuccessfully, to pro- 
ceed in accordance with respondent’s ad hoc embossments 
upon its published intervention requirements, as they were 
evolved in successive orders denying each prior PSC attempt 
to intervene. 

On March 13, 1959, petitioner filed a Notice of Inter- 
vention under Sections 1.37(f) and 1.8(a)(1) of FPC’s 
Rules of Practice and Procedure (R. 3910). Our interven- 
tion was denied pending our presentation of a ‘‘showing’’ 


12 Atlantic R’f’'g Co. vy. Pub. Serv. Com’n, 360 U. S. 878 (1959) 

{Cazeo) Public Service Commission v. Federal Power Commission, 361 

. 8. 195 (1959) (Transco-Seaboard) ; PSC v. FPC (Hope) USCA, DC 
No. 15461—pending decision. 
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that our participation in the proceeding would be ‘tin the 
public interest’? (RB. 3939-40). On April 2, 1959, petitioner 
filed an “Application for Subpoenas, etc.”’, to enable it to 
make the “showing” called for by respondent’s order 
denying its right to intervene per Notice (R. 8963-70). On 
May 26, 1959 after respondent’s denial of the application 
for subpoenas (R. 4028-30), petitioner filed an “‘ Applica- 
tion for Reconsideration, ete.’? Therein contained was an 
offer of proof, in documentary form, which per se was more 
than adequate to satisfy the ‘‘showing’”’ requirement (R. 
4083-43). This application too was denied and the show- 
ing was simply ignored (R. 4046-48). In short, none of 
petitioner’s efforts to comply with respondent’s interven- 
tion Rules or with respondent’s irregular ad hoc interven- 
tion requirements met with respondent’s satisfaction. 
[The complete story of petitioner’s endeavor to inter- 
vene below and of respondent’s successive maneuvers, first 
to complicate the process and finally to defeat the attempt 
entirely, has heretofore twice been told, in chronological 
outline, in the Petition for Review herein, dated September 
14, 1959 (R. 4053-56, paras. (c)-(i)) and, more explicitly, 
in ‘‘Petitioner’s Answer to Respondent Federal Power 
Commission’s Motion to Dismiss Petition for Review’’, 
dated November 9, 1959, at pp. 3-8 under the sub-heading 
‘The Sequence of Events Below’. In the interest of 
avoiding unnecessary repetition, we respectfully beg the 
Court’s leave to incorporate by reference herein the indi- 
cated pages of the Petition for Review and particularly, 
the indicated portion of ‘‘Petitioner’s Answer, etc.’’] 
As this Court is well aware, however, PSC’s three 
unsuccessful attempts in this proceeding to satisfy respond- 
ent’s intervention requirements are but the final chapters 
of a lengthier, integrated chronicle whose beginnings were 
written in an earlier, analogous proceeding.“ That pro- 
ceeding (the Trunkline case) was identical with the instant 


18 Trunkline Gas Co. et al, Doc. Nos. G-15394, et al, Orders of 
November 14, 1968, 20 F. P. C. 720; January 30, 1959, 21 F. P. C. 
138; March 26, 1969, 21 F. P. C, 304; May 22, 1959, 21 F. P. C, 704 


and July 22, 1959, 22 F. P. C. 110. 


Pub. Ser. Comm. v. FPC, USCA 
DC No. 15865. 
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one in all material respects, i.e., PSC’s interest was based 
upon the fact that the certificate applications proposed 
unprecedentedly high initial prices from a vital source of 
supply area for New York-serving pipelines (Texas R. BR. 
District 3) although, as in the proceeding below, the specific 
gas involved was destined to a different consumer market. 

Petitioner made no less than four unsuccessful attempts 
to intervene in the Trunkline proceeding. Although early 
in that case respondent had expressly found that PSC’s 
‘allegations of interest”? were ‘‘sufficient” to warrant a 
‘“‘showing”’ in their support,* somehow no ‘‘showing’”’ 
offered by PSC in that case, or in the instant case succeeded 
in satisfying respondent that our ‘‘interest”” was ‘“onffi- 
cient”? to warrant intervention. 

Finally, after a total of seven attempts to intervene, 
in Trunkline and in the instant proceeding, in compliance 
with respondent’s published Rules and in attempted com- 
pliance with respondent’s irregular, ad hoc edicts on the 
subject, it became unmistakably apparent that petitioner’s 
diligent endeavors to satisfy FPC’s intervention standards 
were, and always had been, utterly futile. So long as the 
specific gas supply involved was not destined for New York 
consumption FPC simply did not intend to permit PSC’s 
intervention in opposition to unsupported, high producer 
initial prices. FPC simply did not consider our participa- 
tion in its proceedings for that purpose to be “‘in the public 
interest.’? No ‘‘showing’’ we could possibly make would 
persuade it otherwise. 

Upon that final realization, on September 14, 1959, PSC 
filed two Petitions for Review in this Court, in the instant 
case and in the Trunkline case, appealing from respondent’s 
orders denying our intervention. This Court, holding that 
the statutory time for appeal of the denial of intervention 
in Trunkline had expired, granted motions to dismiss in 
that case." 


14 Ibid., Order of January 30, 1959, 21 F. P. C. 133. 


18 Public Service Commission V. Federal Power Commission, supra, 
Nos. 15865, 15366 and 15580 (April 28, 1960, unreported). 


The Decision on the Merits 
in the Proceeding Below. 


On December 1, 1959, respondent issued to each of the 
seller-applicants below a certificate of public convenience 
and necessity authorizing its proposed sale, without condi- 
tion as to initial price.* Furthermore—completely vindi- 
cating our assertions of ‘‘interest”’ herein—the respondent 
has since done exactly as we predicted,—i.e. cited and relied 
upon these very high-priced certifications as justifications 
for more of the same in authorizing unconditionally sales 
at similar high levels to New York serving pipelines. 
Texaco, Inc. et al, Doc. No. G-18078 et al, November 22, 
1960, 24 FPC . In other words, though we are now 
actually bound by and are paying for the final determina- 
tion herein, in FPC’s conception we lacked sufficient interest 
in the formulation or promulgation thereof to participate 
therem! 


Statement of Points Relied on by Petitioner. 


1. The Commission erred in denying PSC’s interven- 
tion in the proceeding below after its receipt and filing of 
PSC’s Notice of Intervention therein on March 16, 1959. 


2. The Commission erred in refusing to rescind or to 
vacate its order denying PSC’s intervention in the proceed- 
ing below upon its receipt of PSC’s ‘¢ Application for Sub- 
poenas, etc.’’, dated April 2, 1959, or upon its receipt of 
PSC’s ‘‘ Application for Reconsideration, etc.”’, dated May 
26, 1959. Both applications demonstrated that petitioner 
would be bound by the Commission’s decision in the pro- 
ceeding below and was therefore entitled to intervene. 


3. The Commission erred in denying PSC’s request for 
subpoenas to enable it to make a testimonial ‘“‘showing’’ 
and in rejecting PSC’s offer of a documentary ‘‘showing’”’ 
in support of its intervention. There was, as a practical 
matter, no other way of making it. 


16 Texas IUincie Natural Gas Pipeline Co., et al., Doc. Nos. G-14829, 
et al., 22 F. P. C. 979. Petitioner’s attempt to review that determination 
was dismissed in USCA, DC No. 15580 as premature. 
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Summary of Argument. 


Section 15(a) of the Natural Gas Act, 15 U. S. C. 
717n(a), provides: 


“In any proceeding before it, the Commission 
in accordance with such rules and regulations as it 
may prescribe, may admit as a party any interested 
. . . State commission . . . [other enumerated per- 
sons] ... or any other person whose participation 
in the proceedings may be in the public interest.”’ 


The rules and regulations which have been prescribed 
by the Commission under this statutory provision appear 
at Sections 1.37(f) and 1.8 of FPC’s Rules of Practice and 
Procedure, 18 C. F. R. 1.37(f) and 1.8. They effectuate the 
distinction made by the statute between sister govern- 
mental agencies and private persons. Sections 1.37(f) and 
1.8(a)(1) are expressly applicable to intervention by State 
commissions and municipal agencies having similar rate 
regulatory jurisdiction. Sections 1.8(a)(2) and (b)-(f) are 
expressly applicable to intervention by “‘any (other) per- 
son.”? The former authorizes State commission interven- 
tion simply by the filing of Notice. No order by the 
Commission is required. No answers by objecting parties 
are permitted.” The latter permits intervention only by 
order of the Commission, upon a petition to intervene, after 
expiration of the time provided for filing answers and 
objections by other parties. PSC attempted to intervene 
under the sections applicable to State commissions. It also 
established a right to intervene under the sections appli- 
cable to ‘“‘any (other) person’’. Respondent denied its 
intervention under both. We submit it erred in both 
respects. 


37 Indeed the very notion of an “Answer” to a “Notice” is an 
anachronism. Respondent’s Rules, which expressly authorize answers 
to petitions to intervene (Sec. 1.8(e)), of course make no provision for 
“answers” to Notices of Intervention by State commissions. Never- 
theless, an “answer” to our Notice of Intervention was submitted by 
monies Shell. Ordinarily, pleadings which are not peeaes for in 
an 


ales are rejected returned to the submitter by respondent's 
Secretary. In this case, Shell’s “ was accepted and filed 
(RB. 3944-46). However, respondent’s order of March 26 denying PSC’s 
intervention does not purport to be based on Shell’s objections, but 
appears to have been ‘issued sua sponte. 
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I. Petitioner, a State regulatory commission, was 
entitled to intervene as of right under Section 
1.8(a)(1) by the filing of Notice. 


Petitioner initially attempted to intervene in the pro- 
ceeding below by Notice of Intervention, filed pursuant 
to Sections 1.37(f) and 1.8(a)(1) of respondent’s Rules. 
It is our position that PSC’s intervention was fully 
effected thereby and was not subject to ‘‘denial’’ or, more 
accurately, to unilateral revocation by respondent. 
Respondent’s Rules do not authorize its ad hoc exclusion 
of State regulatory commissions whose intervention may 
be effected by Notice thereof. Nor does the statute or 
respondent’s Rules empower it to alter or add to the require- 
ments therein prescribed for intervention by such public 
bodies, by promulgation of road blocks in the intervention 
path of a particular State commission without whose par- 
ticipation respondent would prefer to proceed about some 
of its business. ‘Agency action that substantially and 
prejudicially violates the agency’s Bules cannot stand.’’ 
Sangamon Valley TV Corp. v. U.S. App. D. C. 

269 F. 2d 221 (USCA, DC, 1959) at p. 224. 


Il. In any event, petitioner was entitled to an order 
permitting its intervention under Section 1.8 
(a) (2) as a person having a right to intervene 
and an interest of such nature that its inter- 
vention was necessary under Section 1.8(b). 


Petitioner did not file with respondent a document spe- 
cifically entitled ‘Petition to Intervene’’. However, after 
respondent’s exclusion order of March 26, petitioner did file 
an ‘Application for Subpoenas, etc.”? and an ‘¢ Application 
for Reconsideration, etc.’’, both of which were addressed 
to the subject of petitioner’s intervention. Both requested 
respondent’s acknowledgment of PSC’s status as a party 
intervenor or permission to intervene. In addition, both 
set forth specific facts establishing ‘‘an interest which 
[would] be directly affected and which [was] not ade- 
quately represented by existing parties and &s to which 
petitioner [would] be bound by the Commission’s action in 
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the proceeding”’ (R. 3965-67, 4037-40). Section 1.8(b) (2). 
Accordingly, both documents in fact satisfied the require- 
ments of respondent’s Rules for petitions to intervene. 
PSC submits that either one or both amply demonstrated 
that petitioner was a person entitled to an order permitting 
its intervention under Section 1.8(a) (2), even if Section 
1.8(a) (1) were totally inapplicable. Respondent erred in 
refusing to issue such an order. 

No additional ‘‘showing”’ was necessary to perfect peti- 
tioner’s right to intervene. None of the facts stated in 
petitioner’s “Application for Subpoenas”’ or “¢‘ Application 
for Reconsideration’’ were denied, disputed or challenged. 
These facts concerned events that had occurred, testimony 
that had been given, prices that had been certificated and 
contractual provisions that had been executed in writing. 
They were all matters of record. Respondent simply dis- 
agreed (erroneously) with our claim that these facts estab- 
lished and demonstrated an interest requiring PSO’s 
jntervention. Cf. National Coal Assn. v. Federal Power 
Com’n, 89 App. D. C. 135, 191 F. 2d 462, 466 (1951). A 
claim of this nature is, of course, inherently incapable of 
proof by an evidentiary ‘‘showing”’. 

Even if an evidentiary showing were called for, how- 
ever, respondent erred in (a) denying petitioner the oppor- 
tunity to make a testimonial showing by refusing our 
request for subpoenas, and (b) rejecting the written show- 
ing alternatively offered in our application for reconsidera- 
tion. An opportunity to make a ‘“‘showing’’, once extended, 
may not be nullified by the deliberate foreclosure of every 
conceivable avenue of presenting such proof. 


Ill. Petitioner’s claim of a right to intervene as a 
person who would be bound by the Commis- 
sion’s action in the proceeding below has been 
conclusively borne out by subsequent events. 


Petitioner’s claim that it would be bound by the decision 
below was based upon the contention that the prices certifi- 
eated for sales to Texas Illinois were the prices which would 
thereafter prevail for comparable sales to all pipelines, 
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including New York-serving pipelines, in the area. That 
contention has now proven to be the fact. Respondent has 
made public announcement that it will (unless restrained) 
certificate virtually automatically any District 4 sale of 
new gas supplies at prices up to and including the level it 
here condoned. Statement of General Policy No. 61-1, 
September 28, 1960, 24 FPC (Appendix B_ here- 
unto annexed). Furthermore, the very certifications here 
involved have been cited and relied upon by respondent as 
justification for the amounts New Yorkers must now pay 
for new dedications to their market—and this whether 
public convenience and necessity therefor has or has not 
been demonstrated. Texaco, Inc., et al., Docket No. G-18078, 
et al., November 22, 1960, 24 FPC 


ARGUMENT. 
I. 


Petitioner, a State Regulatory Commission, was 
entitled to intervene as of right under Section 1.8(a) (1) 
of respondent’s rules by, the filing of notice. 


On March 13, 1959, petitioner prepared and mailed to 
respondent a Notice of Intervention in the proceeding 
below. Its text was composed of the following sentence: 


“<Pyblic Service Commission of the State of New 
York, a regulatory body of the State of New York, 
having jurisdiction to regulate rates and charges for 
the sale of natural gas within said State, hereby gives 
notice that it intervenes in these proceedings.”’ 


It was an exact duplicate of literally scores of other Notices 
of Intervention filed by petitioner, without objection or 
opposition, in other FPC proceedings. It did not contain 
a statement of petitioner’s specific interest in the proceed- 
ing. It did not contain extrinsic evidence that petitioner’s 
“‘participation’’ in the proceeding would be ‘‘in the public 
interest.’? Neither was required. PSC’s Notice was in 
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complete conformity with respondent’s Bules applicable to 
intervention by State regulatory commissions. Sections 
1.8(a) (1) and 1.37(£) of the Commission’s Rules of Practice 
and Procedure. 

On March 16, petitioner’s Notice of Intervention was 
received and filed by respondent. At that time, we submit, 
according to the plain and unambiguous language of 
respondent’s Rule, petitioner’s status as a party inter- 
venor became effective without any action by the Com- 
mission. Thereafter, we submit, respondent lacked any 
authority either (1) to exclude petitioner from participation 
in its proceeding or (2) to vary, alter or add to the require- 
ments prescribed by its Rules for the initiation of peti- 
tioner’s intervention. 

On March 26, respondent nevertheless denied peti- 
tioner’s intervention pending a ‘“‘showing’’ in support of 
its right to participate. The order was based upon the con- 
clusion that petitioner’s participation in the proceeding did 
not appear to respondent to be ‘‘in the public interest.’’ 

In excluding petitioner from the proceeding on this 
ground, respondent acted unlawfully and in flagrant viola- 
tion of its own Rules. State Commission intervenors, 
unlike private petitioners for intervention, are not required 
by respondent’s Rules to present extrinsic ‘‘showings”’ that 
their participation would be in the ‘‘public”’ interest. Com- 
pare Sec. 1.8(a)(1) with Sec. 1.8(b) of Respondent’s Rules. 
Tt is axiomatic that such would be the case. State regula- 
tory commissions, unlike many private petitioners for 
intervention, have no private or non-public interests to 
promote or protect. Their participation in FPC proceed- 
ings, as in every other activity and function they undertake, 
is and must be, as a matter of law, undertaken and pursued 
for no other purpose but that of representing and serving 
the “‘public’’ interest. Moreover, the Natural Gas Act, 
unlike other Federal regulatory statutes, expressly provides 
for, contemplates and encourages close cooperation between 
FPC and State regulatory commissions to accomplish the 
objectives of the Act. See Sections 17, 9(b) and 14(a) of 
the Act. And the principal objective of that Act is ‘‘to 
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underwrite just and reasonable rates to the consumers of 
natural gas’’. Catco, supra, at p. 388. 

It is a sadly ironic commentary on respondent’s inter- 
pretation of this statute that the Commission had no diffi- 
culty in finding that the participation of numerous private 
intervenors (all in support of the applications at the pro- 
posed producer initial prices) would be in the public interest 
(R. 3941). It was only in the participation of a sister 
regulatory commission which, in its own conception at least, 
was vitally ‘‘interested”’, that respondent was unable to 
detect any ‘‘public’’ interest. 


Il. 


In any event, petitioner was entitled to an order 
permitting its intervention under Section 1.8(a) (2) as 
a person having a right to intervene and an interest of 
such nature that its intervention was necessary under 


Section 1.8(b). 


In its application requesting subpoenas to enable peti- 
tioner to make the ‘‘showing’’ in support of its intervention, 
called for by respondent’s order of March 26, PSC set 
forth facts demonstrating that it had a right to intervene 
as a person who would ‘‘be bound by the Commission’s 
action in the proceeding’’ under Section 1.8(b) (2). 

We noted (1) that the area of the sales—Texas Railroad 
District 4—was an important source of supply for New 
York-serving pipelines; (2) that most of the proposed initial 
prices—from 15.0 to 19.5¢ per Mef—were in excess of cer- 
tificated prices paid by New York-serving pipelines in this 
area and, in their upper ranges—at 18.0 and 19.5¢ per Mef 
—in excess of permanently certificated prices paid by any 
jurisdictional purchaser in the area; and (3) that existing 
gas purchase contracts of New York-serving pipelines in 
District 4 contained favored nations and price redetermina- 
tion clauses which would be affected, as described, by uncon- 
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ditional certification of the instant prices (R. 3965-67). 
These statements were all matters of fact, all matters of 
record, and all readily verifiable by reference to the Com- 
mission’s own files from which, in fact, petitioner’s infor- 
mation on the subject had mainly been derived. 

We also contended that District 4 was vital as a future 
source of supply for New York-serving pipelines. Although 
this contention obviously was not a matter of record in 
quite the same sense, it was an inescapable inference from 
known facts. Each of the New York-serving pipelines has 
an investment of millions of dollars in facilities in the Gulf 
Coast area. They have virtually no facilities in any other 
gas producing area. Hach derives the bulk of its gas sup- 
plies from this area and must, as a matter of economic 
necessity, continue to do so. Hach is constantly in the mar- 
ket to acquire additional gas to serve its expanding con- 
sumer demands and to replace reserves used up in the 
service of its present customers. Hach has been subjected, 
from time to time, to FPC admonitions to increase the life 
index of its dedicated reserves. 

Finally, we claimed (1) that FPC certification of the 
instant sales at their proposed initial prices would inevita- 
bly drive initial prices for New York-serving pipelines to 
comparable levels or henceforth ‘freeze’? New York-serv- 
ing pipelines out of the market in this purchasing area alto- 
gether; and (2) that certification of these sales would ele- 
vate the price of gas already committed to New York 
consumers because of the effect of Texas Tlinois’ prices 
upon New York-serving pipelines’ contractual favored 
nations and price redetermination clauses. This was the 
essential basis for our assertion of a right to intervene 
under Section 1.8(b)(2). The evidence in its support was 
overwhelming. 


Fmsr, prior experience had demonstrated, time and 
time again, that virtually every new high initial price 
authorized by FPC for a sale to one buyer in a given area 
resulted in (a) a general increase in initial prices to all sub- 
sequent buyers and (b) numerous increases in existing 
prices to some buyers, in the same area. In fact, the instant 
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sales were themselves instances of the former. Late in 
1956 FPC had authorized, for the first time, initial prices 
as high as 18¢ in Texas Railroad District 3 and as high as 
17¢ in Texas Railroad District 4. Within a short time, 
FPC was presented with certificate applications seeking 
authority for 20¢ initial prices in District 3° and with the 
instant applications seeking authority for 18.0 and 19.5¢ 
initial prices in District 4. 

The same 1956 (Houston) proceeding also had illustrated 
the second effect of FPC certification of new high initial 
price plateaus. In 1959 the price redetermination clauses 
of Tennessee’s gas purchase contracts came into play, 
exactly as PSC had argued they would in the 1956 Houston 
proceeding. Thanks to the inclusion of the Houston prices 
among the redetermination references, Tennessee’s District 
4 prices were elevated from 12.3¢ to approximately 15.0¢ 
for some purchases and to approximately 17¢ for others. 
These increased costs were duly and promptly reflected in 
Tennessee’s subsequent rate filings. The latter duly 
became effective after the customary 5-month suspension 
and the increased rates have since been and continue to be 
charged to and collected from Tennessee’s customers includ- 
ing New York consumers. 

Evidently the embarrassing accuracy of PSC’s prog- 
nosis in the 1956 proceeding succeeded only in convincing 
respondent that PSC should not again be allowed to become 
an intervenor in the instant, 1959, follow-up. 


Seconp, the uncontroverted sworn testimony of virtually 
every pipeline witness who had ever appeared in respond- 
ent’s certificate proceedings corroborated our claim that 
FPO’s certification of a new high initial price plateau for 
sales to one pipeline left other pipelines no alternative but 
to meet the new, FPC authorized price level or to forgo 
the purchase of additional gas supplies in the area. (We 
intended to elicit repetitive testimony of this nature from 
the subpoenaed witnesses.) 


18 Houston Texas Gas & Oil Co., supra, fn. 10. 
19 Trunkline Gas Co., supra, fn. 18. 
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Tura, our contention had received corroboration even 
from the unlikely quarter of the gas producers themselves. 
Several had frankly admitted, in sworn testimony given in 
respondent’s hearings, that their initial price floor in nego- 
tiating sales with New York-serving piplines had been fixed 
by the initial price levels authorized by FPC in other pro- 
ceedings involving sales to non-New York-serving pipe- 
lines.” 

Fourrs, the compelling and conclusive impact of a 
single FPC high initial price certification on area initial 
prices in general was so obvious that it was instantly appre- 

20For example, in a certificate proceeding involving sales to a 


New York-serving company, producer witnesses offered the following 
testimony in June 1959: 


Q. Had you or anyone else representing your company sug- 
gested to Hope that your company would not be ine: Po sell 
. [by a 


this gas at under_21% cents or some other in, CH 
producer witness] We ‘would—Mississippi River Fuel Corporation 
would not sell the gas for less than 21% cents, to Hope or any 
other pipeline. 

basis for that determination in 


of wells 
a lot of facets to the price structure. 

Q. Is your company presently selling gas to an interstate 
pipeline in Southern Louisiana on or off shore at equivalent prices? 
A. Not within 125 miles. We have no other off-shore sales, first. 
Secondly, the only other interstate sales we make are on shore 
and in excess of 125 miles away. 
ra ¢. They are not in excess of this price, though, are they, sir? 

(0. 
Q. They are not equal to this price? A. No. 
sd * s * s * 

A. [by another producer witness] . - . Shell always had in 
mind that the initial pow for this gas should be at least 21.5 
cents per Mcf not only because this was the price certificated 
on the sale made from the offsetting leases in this field, but also 
because the fair market sie in south Louisiana for of this 
quality and quantity sold under the conditions of delivery con- 
templated was at least this much as evidenced by other contracts 
made during this period between various sellers and buyers. 

* * s . * ° 

Q. Mr. Golush, was determination not to sell this gas at a price 
lower than 21% cents attributable in whole or in part to the fact 
that other producers in the area have received certificates for sales 
to the pipelines at equivalent prices? A. Yes. 


Excerpts from Hearing Transcript, at pp. 888, 499 and 507 in Texas 
Gas Transmission Corp., et al., Doc, Nos. 17835, et al., review pending 
in this Court, Public Service Com’n v. Fed. Power Com’n No. 15461; 
emphasis supplied. 


19 


hended by the Supreme Court of the United States without 
any extrinsic evidence or ‘“‘showing’’ on the subject what- 
ever. That Court remarked, ‘‘The price certificated (by 
FPC in the Catco case) will in effect become the floor for 
future contracts in the area.’ Catco, supra, at p. 390. Peti- 
tioner was simply paraphrasing the Supreme Court’s obser- 
vation when it contended in this case that the prices certifi- 
cated by FPC in the proceeding below would become the 
floor for future contracts of New York-serving pipelines 
in this area. 


Frrra, and perhaps most important, FPC itself had 
repeatedly represented, in its certificate decisions involv- 
ing New York-serving pipelines and in briefs to reviewing 
Courts, that the principal, if not the sole, justification for 
its unconditional authorization of high initial price sales 
to our suppliers, over the objections of PSC and others, 
was the fact that it had authorized similar prices for sales 
to other pipelines, including pipelines from whose proceed- 
ings PSC had been excluded as lacking sufficient “interest’’ 
to warrant its intervention! 


This was the background against which respondent still 
found it possible to say in the proceeding below: 


«c# © © The New York State Commission fears that 
if certificates of public convenience and necessity are 
issued to the independent producers at the prices pro- 
posed to be charged, such prices may affect future 
prices to be paid by pipeline companies supplying the 


21 For a small sampling see respondent’s certificate decisions in Trans- 
continental Gas Pipe Line Corp., et al., Doc. No. G-13143, et al., 20 F.P.C. 
264, 270, 271 (Sept. 4, 1958), vacated and remanded in Pub. Serv. Com’n. 
y. Fed. Power Com’n, 361 U. S. 195 (1959) ; Texas Gas Transmission Co., 
et al., supra., fn. 20, 22 F. P. C. 878, 386 (August 10, 1959) ; Sun Oil Co., 
et al., Doc. Nos. G-15122, et al. 22 F. P. C. 351, 353 (August 10, 1959), 
review pending U. G. I. v. F. P. C. 5th Cir., No, 18112; The Superior Oil 
Co. et al., 22 F. P. C. 369, 371 (August 10, 1959), review pending U. G. I. 
v. F. P. C. 5th Cir., No. 18113; Sunray-Mid Continent Oil Co., Doc. No. 
G-14758, 22 F. P. C. 361, 363 (August 10, 1959), review pending U. G. I. 
vy. F. P. C., 10th Cir., No. 6280; The California Co., et al., Doc. Nos. 
G-16108, et al. (August 10, 1959), reversed U. G. I. v. F. P. C., 9th Cir. 
No. 16692, October 31, 1960. 

See also FPC’s brief to this Court in Pub. Serv. Com’n v. Fed. Power 
Com’n., No. 15461 at pp. 8-14 and at fn. 21. 
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New York area. What the New York State Commis- 
sion, in effect, is seeking to do is to convert these pro- 
ceedings into proceedings involving conjectural and 
speculative increases which consumers in the State 
of New York may be required to pay in the future. 
° * . * * e 

“Tf new purchases of natural gas in Texas Rail- 
road District No. 4 seem desirable to any pipeline 
company, including those serving the New York State 
area, both the purchasing pipeline company and the 
producer from whom the gas is purchased must come 
before the Commission and show what is proposed 
under the then circumstances. At that time the New 
York State Commission will have full opportunity to 
intervene as a matter of right under our regulations 
and to present appropriate evidence and arguments 
on the rates and other matters.”? (Order Denying 
Subpoenas, April 27, 1959, R. 4028, 4029.) 


We respectfully submit there was nothing ‘‘conjectural’’ 
or ‘‘speculative’’ about the rate increases New York con- 
sumers already had been called upon to pay as @ result of 
respondent’s prior certification of high price sales to non- 
New York-serving pipelines. See p. 17, supra. We also 
submit that PSQ’s ‘‘full opportunity’? to intervene in 
respondent’s proceedings after the elevated price level has 
become a fait accompli—i.e., after the damage has been done 
and is beyond repair—is a privilege of very slight value 
{ndeed and that no one is better aware of that fact than 
respondent. 

If New York-serving pipelines are ‘frozen’? out of the 
District 4 gas-buying market as a result of the initial prices 
certificated by respondent in the proceeding below, New 
York consumers will have been irreparably injured but there 
will be no ensuing FPC proceeding in which petitioner can 
intervene “‘to present appropriate evidence and argu- 
ments’? on the subject. On the other hand, if new purchases 
of natural gas in District 4 ‘‘seem desirable’’ to New York- 
serving pipelines (as they must, if remaining in business 
“seems desirable’? to them), it is perfectly obvious that they 
will have to be contracted for at prices comparable to those 
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paid by Texas Dlinois. PSC’s subsequent ‘‘full oppor- 
tunity’’ to intervene in opposition to those prices clearly 
will be doomed to defeat, as a practical matter, regardless 
of the outcome of the ensuing proceeding. On the basis of 
its past performance there can be little doubt that FPC 
would overrule PSC’s objections to unconditional certifica- 
tion of sales to New York-serving pipelines at comparable 
prices because it already has authorized such prices in cer- 
tificating the instant sales to Texas Illinois. However, even 
in the unlikely event that our opposition to comparable 
prices were to prevail, the fruits of our victory under such 
circumstances might well be disastrous. PSC has been told, 
and has every reason to be concerned, that FPC’s imposi- 
tion of initial price conditions in certificates issued only for 
producer sales to New York-serving pipelines would simply 
provoke the cancellation of gas sale contracts with our pipe- 
lines and the diversion of gas to other purchasers, like 
Texas Illinois, whose certificate proceedings, thanks to the 
exclusion of PSC, present no deterrent or objection to uncon- 
ditional FPC certification of these or any other demanded 
producer prices. 

In construing Rule 24(a) of the Federal Rules of Civil 
Procedure, 28 U.S. C., an analogue to FPC Rule 1.8(b) (2), 
this Court has held that denial of intervention is reversible 
error where the would-be intervenor, though theoretically 
free to press its contentions in a later proceeding, would be 
bound, in every realistic and practical sense, by the deter- 
mination in the proceeding from which he has been excluded. 
Textile Workers Union of America v. Allendale Co., 96 
App. D. C. 401, 226 F. 2d 765, 767-8 (1955). Petitioner 
believes this decision is directly pertinent in the present 
case. 

We respectfully submit that this Court’s Memphis 
decision, relied on by respondent, on the other hand, 
simply is not addressed to the situation prevailing in the 
natural gas industry in 1959 and 1960. That case was 


22 Memphis Light, Gas & Water Div. v. Federal Power Com’n., 100 
App. D.C. 708, 243 F. 2d 628. 
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decided on February 14, 1957. It was argued on June 11, 
1956, briefed some time prior thereto and addressed to 
conditions prevailing at the time of the denial. of interven- 
tion there complained of, i.e., 1955. This Court affirmed 
respondent’s exclusion of a would-be intervenor whose 
interest in that proceeding was analogous to petitioner’s 
interest in the proceeding below. The proceeding there 
under review, however, was among the first, if not the very 
first, producer certificate proceeding conducted by FPC 
under its recently undertaken producer regulatory juris- 
diction. The Court found there was no clear explanation 
as to how the producer initial prices authorized by respond- 
ent in that proceeding would affect future prices to be paid 
by the pipeline supplier of the would-be intervenor. It also 
found that the Commission properly could conclude, in view 
of the Supreme Court’s recent Phillips decision,” that it 
was authorized to (and presumably would) deal effectively 
with future rate problems if and when they arose. 

‘At that time PSC would have been inclined to agree. In 
fact, as late as June 1957, we refrained from appealing an 
earlier FPC denial of our intervention for essentially the 
game reasons as those given by this Court in its Memphis 
decision.* By 1959, however, the situation was entirely 
different. The manner in which initial prices authorized 
by respondent in one proceeding had affected and elevated 
initial prices for all other pipeline gas purchasers in the 
same area had been demonstrated unmistakably many times 
over. Far from being a matter of speculation or conjecture, 
it had by then become a matter of inevitability which was 
common knowledge. Similarly, by 1959, it had become 
unmistakably apparent that the Commission’s theoretical 
power, under the Phillips decision, to deal with rate prob- 
lems as they arose constituted, in reality, no safeguard 
whatever for the interests of the consuming public. The 
Commission had not then and has not yet utilized this 


23 Phillips Petroleum Co. V. State of Wisconsin, 347 U.S. 672 (1954). 


24 Southern Natural Gas Co., et al., Doc, Nos. G-11234, et al. (unre- 
ported order June 20, 1957). . See 18 F. P. C..38, 40. 
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power for the purpose of fixing just and reasonable rates 
for a single major producer of natural gas. Instead, it has 
utilized its producer regulatory jurisdiction primarily for 
the purpose of issuing countless unconditional producer 
certificates of public convenience and necessity authorizing 
progressively steeper initial prices. Thereby it has hope- 
lessly compounded, rather than made any effort to resolve, 
the rate problems which have confronted it since 1954. 
The multitudinous rate increase filings so engendered have 
invariably become effective (after the usual 5-month sus- 
pension), without adjudication by respondent of the pro- 
priety thereof, and we, on the receiving end of the pipelines, 
have been made to pay and pay and pay. We here sought 
to cope with the root of that very practical effect of respond- 
ent’s failure to abide by this Court’s 1957 Memphis assump- 
tion. 

Accordingly, respondent’s reliance on the Memphis 
decision to support its denial of PSC’s intervention in the 
proceeding below in 1959 was completely misplaced. 
Respondent had not fulfilled the expectations upon which 
this Court had sustained its exclusion of Memphis in 1955. 
It could not, in 1959, employ that decision as a device to 
perpetuate the very producer price conditions this Court 
expected it to regulate before their impact on that inter- 
venor became irremediable. 

Finally, petitioner has long been convinced and feels 
impelled to suggest to the Court that respondent’s denial 
of petitioner’s intervention in the proceeding below obvi- 
ously never was based upon the reason given therefor— 
i.e., the purported ‘‘absence of showing of PSC’s inter- 
est.”” The factors in support of PSC’s ‘‘interest’’ fairly 
screamed aloud. That interest had arisen as a direct 
result of respondent’s producer initial price policies and 
practices themselves. That interest had implicitly been 
acknowledged in respondent’s own decisions and briefs. 
It simply strains credulity to suppose that all this really 
could have eluded respondent. , 

We suggest that our exclusion was based solely upon 
respondent’s opposition to PSC’s position on the merits 
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in this or any other certificate proceeding involving pro- 
posals for high producer initial prices. Respondent had 
uniformly opposed and rejected our contentions regard- 
ing its statutory obligation in such proceedings for three 
years prior to its denial of intervention below. The issue of 
its responsibility in high price producer certificate pro- 
ceedings was then pending in cases before two Courts.” 
Rather than confront PSC’s contentions again, respondent 
simply chose, by playing fast and loose with and ultimately. 
denying our intervention, to deny us the opportunity of 
presenting them herein at all. 


Ill. 


Petitioner’s claim of a right to intervene as repre- 
sentative of those who would be bound by the Com- 
mission’s decision in the proceeding below has been 
conclusively borne out by subsequent events. 


For the reasons indicated above, petitioner believes it 
was perfectly apparent from the inception of the pro- 
ceeding below and at all times thereafter that PSC would 
be ‘‘bound’’, in every practical sense, by the Commission’s 
decision therein. Since that time, however, respondent 
itself has proven our point. 


(a) On September 28, 1960, respondent abandoned the 
transparent pretense it had fabricated in excluding PSC 
from its high initial price certificate proceedings involving 
non-New York-serving pipelines. On that date, by a sua 
sponte promulgation in the natare of an administrative fiat 
beyond the realm of judicial review, it officially adopted an 
‘area initial price policy.”? Statement of General Policy 
No. 61-1, 24F. P. C. , reprinted herein as Appendix B. 
Tn fact such a policy has been in actual, though unacknowl- 


25In Catco (Atlantic R’f'g Co. V. Pub. Serv. Com’n, supra) and in 
Transco-Seaboard (U.G.I. Vv. F.P.C., 269 F. 2d 865 (8rd Cir., August 
4, 1959) vacated and remanded sub. nom. Public Serv. Com’n v. Fi 
Power Com’n, 361 U.S. 195 (December 14, 1959)), wherein PSC’s con- 
tentions were sustained. . 
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edged, effect for several years, Thereunder any new high 
initial price certificated for sales to one buyer necessarily 
and inevitably became the initial price for all buyers in the 
same area. Now having openly recognized and officially 
adopted this policy, respondent ‘‘urges’’ the intervention 
of ‘‘all parties who may have an interest in changing the 
area price’’, notwithstanding its denial of petitioner’s 
intervention for that very purpose in the proceeding below. 
No longer, apparently, is PSQ’s “full opportunity”’ to 
intervene in certificate proceedings limited to New York- 
serving pipelines deemed, even by respondent, an adequate 
safeguard for the interests of New York consumers. 

However, the Policy Statement is not important simply 
as a belated attestation of the validity of PSO’s contentions 
in support of its intervention efforts below. The Commis- 
sion has also listed therein a schedule of initial prices which 
will henceforth be ‘‘acceptable’’ to it in certificate pro- 
ceedings involving proposed sales to all pipelines, including 
New York-serving pipelines, in the affected areas. The 
initial price ‘‘acceptable”’ to the Commission in District 4 
is, not surprisingly, 18¢ per Mef, the price which was per- 
manently certificated for the first time in that District in 
the proceeding below. Any conceivable doubt that peti- 
tioner would be ‘‘bound’’ (insofar as FPC is concerned) by 
the Commission’s decision in that proceeding has thereby 
definitively been removed. 


(b) And if more evidence thereof is needed we respect- 
fully refer the Court to the Commission’s very recent deter- 
mination in Texaco, Inc., et al., Docket No. G-18078 et al., 
November 22, 1960, 24 FPC - Therein, in certifi- 
eating unconditionally, over our objection, new sales of gas 
by Texas producers at prices comparable to those here 
involved (the propriety of which had not been demon- 
strated in either proceeding) to Transcontinental Pipe 
Line Corporation—a New York supplier—the respondent 


outcome of this o 
without sanction or im 
Power Commission, US 
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observed: ‘There are other proceedings in which our 
orders have become final supporting the producer prices 
in the present proceedings’’ citing Texas Illinois Natural 
Gas Pipeline Co., 22 FPC 979—the December 1, 1959 final 
order adopted herein! (Slip Op., p. 5). 


Conclusion. 


Respondent’s orders of March 26, April 27 and July 16, 
4959 herein should be vacated and the case remanded with 
instructions to accord petitioner its intervention preroga- 
tives and for further proceedings in accordance with law. 


Respectfully submitted, 


Kent H. Brown, 
Counsel, Public Service Commission 
of the State of New York, 
55 Elk Street, 
Albany 1, New York. 


Dated: December 5, 1960. 


Bazzaza M. Sucnow, 
Of Counsel. 
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APPENDIX A. 
Natural Gas Act. 


The pertinent provisions of the Natural Gas Act of June 
21, 1938, c. 556, 52 Stat. 821; as amended, 15 U. 8. C. $§717- 
717w, are as follows: 


Section 15. (a) Hearings under this act may be held 
before the Commission, any member or members thereof, 
or any representative of the Commission designated by it, 
and appropriate records thereof shall be kept. In any pro- 
ceeding before it, the Commission in accordance with such 
rules and regulations as it may prescribe, may admit as a 
party any interested State, State commission, municipality 
or any representative of interested consumers or security 
holders, or any competitor of a party to such proceeding, 
or any other person whose participation in the proceeding 
may be in the public interest. 


(b) All hearings, investigations, and proceedings under 
this act shall be governed by rules of practice and procedure 
to be adopted by the Commission, and in the conduct thereof 
the technical rules of evidence need not be applied. No 
informality in any hearing, investigation, or proceeding 
or in the manner of taking testimony shall invalidate 
any order, decision, rule, or regulation issued under the 
authority of this act. [52 Stat. 829 (1938); 15 U.S. C. 
§717n] 


Federal Power Commission Rules of Practice 


and Procedure. 
§1.8 Intervention 


(a) Initiation of intervention. Participation in a pro- 
ceeding as an intervener may be initiated as follows: 


(1) By the filing of a notice of intervention by a State 
Commission, including any regulatory body of the State or 
municipality having jurisdiction to regulate rates and 
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charges for the sale of electric energy, or natural gas, as 
the case may be, to consumers within the intervening State 
or municipality. 

(2) By order of the Commission upon petition to inter- 
vene. Pair 


(b) Who may petition. A petition to intervene ma 
be filed by any person claiming a right to intervene or an 
interest of such nature that intervention is necessary or 
appropriate to the administration of the statute under 
which the proceeding is brought. Such right or interest 
may be: 


(1) A right conferred by statute of the United States; 


(2) An interest which may be directly affected and which 
is not adequately represented by existing parties and as 
to which petitioners may be bound by the Commission’s 
action in the proceeding (the following may have such an 
interest: consumers served by the applicant, defendant, or 
respondent; holders of securities of the applicant, defend- 


ant, or respondent; and competitors of the applicant, 
defendant, or respondent). 


(3) Any other interest of such nature that petitioner’s 
participation may be in the public interest. 


(c) Form and contents of petitions. Petitions to inter- 
vene shall set out clearly and concisely the facts from which 
the nature of the petitioner’s alleged right or interest can 
be determined, the grounds of the proposed intervention, 
and the position of the petitioner in the proceeding, so as 
fully and completely to advise the parties and the Com- 
mission as to the specific issues of fact or law to be raised 
or converted, by admitting, denying or otherwise answering, 
specifically and in detail, each material allegation of fact 
or law asserted in the proceeding, and citing by appropriate 
reference the statutory provisions or other authority relied 
on. They shall in other respects comply with the require- 
ments of §§1.15 and 1.16. 
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(d) Filing and service of petitions. Petitions to inter- 
vene and notices of intervention shall be filed with the 
Commission within the time provided in any notice of the 
proceeding or in the order fixing date of hearing, but not 
less than 10 days before the date set for the commence- 
ment of the hearing, if any, except as otherwise specifically 
permitted by the Commission in extraordinary circum- 
stances for good cause as shown. Service shall be made as 
provided in §1.17. Where a person has been permitted to 
intervene notwithstanding his failure to file his petition 
within the time prescribed in this paragraph, the Commis- 
sion or presiding officer may, where the circumstances war- 
rant, admit any exhibit in evidence without requiring 
additional copies thereof to be produced for such intervener. 


(e) Answers to petitions. Any party to the proceeding 
or staff counsel may file an answer to a petition to intervene, 
and in default thereof, may be deemed to have waived any 
objection to the granting of such petition. If made, answers 
shall be filed within 10 days after the date of service of the 


petition, but not later than 5 days prior to the date set for 
the commencement of the hearing, if any, unless for cause 
the Commission with or without motion shall prescribe a 
different time. They shall in all other respects conform to 
the requirements of §$1.15 to 1.17, inclusive. 


(£) Notice and action on petitions—(1) Notice and 
service. Petitions to intervene, when tendered to the Com- 
mission for filing, shall show service thereof upon all par- 
ticipants to the proceeding in conformity with §1.17(b). 


(2) Action on petitions. As soon as practicable after 
the expiration of the time for filing answers to such petitions 
or default thereof, as provided in paragraph (e) of this 
section, the Commission will grant or deny such petition in 
whole or in part or may, if found to be appropriate, author- 
ize limited participation. No petitions to intervene may be 
filed or will be acted upon during a hearing unless permitted 
by the Commission after opportunity for all parties to 
object thereto. Only to avoid detriment to the public 
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interest will any presiding officer tentatively permit partic- 
ipation in a hearing in advance of, and then only subject to, 
the granting by the Commission of a petition to intervene. 


[18 C. F. BR. §1.8.] 


§1.37 Cooperative procedure with State commissions. 
* * o = e s 
(£) Intervention by State commissions. Any interested 
State commission may, as a matter of right, intervene in any 
proceeding before the Federal Power Commission, as pro- 
vided in §1.8. 


[18 C. F. B. §1.37] 
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APPENDIX B. 


Untrep States or AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jznomz K. KuyKENpDALL, Chairman ; 
Freperiox Srozcx and Arruur Kure. 


Statement of General Policy No. 61-1 


Establishment of Price Standards to be Applied in Deter- 
mining The Acceptability of Initial Price Proposals and 
Increased Rate Filings by Independent Producers of 
Natural Gas. 


(Issued September 28, 1960) 


This statement establishing rate standards for inde- 
pendent producers of natural gas is issued on our own 
motion and is based on our experience gained after six 
years of regulation of independent producers under the 
Natural Gas Act. By this statement and the appended 
area price schedules we will set standards for initial and 
increased rate filings by producers for the sale of natural 
gas into interstate commerce. These standards will serve 
as a guide to us and to interested parties in determining 
whether proposed initial rates should be certificated with- 
out a price condition and whether proposed rate changes 
should be accepted or suspended. 

Since the Supreme Court’s 1954 decision in Phillips 
Petroleum Company v. Wisconsin, 347 U. S. 674, holding 
that under the Natural Gas Act the Commission has juris- 
diction over the interstate transportation and interstate 
sale for resale of natural gas by independent producers, 
and that such producers are ‘‘natural-gas companies”? 
under the Act, the Commission’s regulatory task has 
increased enormously in size and difficulty. In contrast 
to the regulation of less than 200 pipeline companies prior 
to the Phillips case, under this decision Commission regu- 
lation extends to several thousand independent producers 
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of natural gas. Although this producer segment of the 
natural gas industry differs from the pipeline transmission 
portion in fundamental particulars, its multiplicity of sales 
and services are now required to be covered by many 
thousands of rate and certificate filings under the Act. 

This ever-growing volume of additional rate and cer- 
tificate filings has placed an increasing burden not only on 
this Commission and other regulatory commissions, but on 
all those—consumers, producers, pipeline companies, and 
distributing companies as well—whose interests we must 
consider in administering the Act. It is essential, par- 
ticularly in the interest of the consumer for whose pro- 
tection the statute was enacted, that means be found for 
making the most effective use possible of the Commis- 
sion’s limited facilities in discharging the new and addi- 
tional duties called for by the regulation of producers of 
natural gas. In our opinion, the price standards estab- 
lished by this statement will aid in effectively applying 
the provisions of the Act to independent producers on a 
simple, clear and administratively feasible basis, and in 
a manner fair to all whose interests are affected by Com- 
mission regulation. Our many reasons for establishing 
these maximum acceptable rates as opposed to establish- 
ing rates based on a full cost-rate base hearing for every 
rate filing made by producers are set forth at considerable 
length in our opinion No. 338, Phillips Petroleum Co., 
Docket No. G-1148, et al., pp. 5 thru 12, issued on this date. 

Some further explanation is required of certain aspects 
of these area rate levels. The geographical areas which 
we have used are convenient and well known. They are 
not necessarily in complete accord with geographical and 
economic factors which may be relevant to the establish- 
ment of pricing areas. As experience and changing factors 
may indicate, we will change or alter these areas from 
time to time in order to eliminate such inequities as may 
appear to exist because of our use of geographical bound- 
aries. 

In arriving at the price levels for the various areas 
set forth in the appendix to this statement, we have con- 
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sidered all of the relevant facts available to us. Such 
consideration included cost information from all decided 
and pending cases, existing and historical price structures, 
volumes of production, trends in production, price trends 
in the various areas over a number of years, trends in 
exploration and development, trends in demands, and the 
available markets for the gas. Of necessity, we have not 
set forth the adjustments to these prices which must be 
made to take into account every possible provision of every 
contract which may affect the actual price, such as Btu 
adjustments, conditions of delivery, ete. The relevance of 
such adjustments to the basic contract price and the appro- 
priate established price standard must be considered as 
each filing is made. As it becomes apparent that certain 
adjustments have general applicability in a specific area, the 
area price standard will be revised and set forth in greater 
detail with regard to the exact sale conditions to which the 
rate applies. We should, however, make it clear that these 
present price standards apply to pipeline quality gas as 
that term is generally understood in each area and, except 
for the Louisiana prices, are inclusive of all taxes. 

Two price standards are set for each area. Initial prices 
in new contracts are, and in many cases by virtue of eco- 
nomic factors, must be higher than the prices contained 
in old contracts. For this reason, we have found it advis- 
able to adopt two schedules of prices, one pertaining to 
initial prices in new contracts and one pertaining to esca- 
lated prices in existing contracts. It is anticipated that 
these differences in price levels will be reduced and eventu- 
ally eliminated as subsequent experience brings about revi- 
sions ix/ the prices in the various areas. 

It will be noted that we have omitted listing an initial 
price level for sales from Southern Louisiana and Missis- 
sippi. The proper initial price level for these areas is 
currently the subject of two hearings pursuant to Supreme 
Court decisions. Atlantic Refining Co. v. Public Service 
Commission, 360 U. S. 378; Public Service Commission v. 
F. P. C., 361 U. S. 195, F. P. C. Docket Nos. G-11024, et al., 
and G-13148, et al., respectively. Clearly, in light of these 
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cases, it would not be proper at this time for us to estab- 
lish* an initial rate level for these areas prior to a final 
determination of these cases. 

These price levels, as announced by Appendix A attached 
to this statement, are for the purpose of guidance and initial 
action by the Commission and their use will not deprive 
any party of substantive rights or fix the ultimate justness 
and reasonableness of any rate level. As with the areas, 
the prices will be adjusted from time to time as such facts 
as may come before us compel such adjustments. For the 
present, and in the absence of compelling evidence calling 
for other action by us, proposed initial sales of natural gas 
by independent producers which include rates higher than 
those indicated in the appendix attached to this statement 
shall be denied a certificate or certificated only upon the 
condition that lower rates be filed, and all rate changes filed 
under existing contracts which call for a rate exceeding the 
indicated price level in the attached appendix to this state- 
ment shall be suspended. 

Where a proposed price exceeds the indicated rate level 
and is therefore conditioned or suspended we will, in deter- 
mining whether the higher price is justified, not necessarily 
consider only the financial requirements of the individual 
producer proposing the price but will consider all of the 
above elements relevant to the industry generally in the 
area concerned. Similar evidence will also be required 
from purchasers or their customers who object to any of 
the price levels or any specific price. Our determination 
will be in the nature of setting a price for the gas itself 
from any source questioned and not necessarily a price 
applicable solely to the party proposing some other price. 
In this connection we urge that all parties who have any 
interest in changing an area price join in such a proceeding 
leading to a determination of a proper revision, if any, in 
an area price or in the geographical area itself. As there 
will undoubtedly be numerous parties with an interest in 
such a proceeding full use should be made of pre-hearing 


* On September 28, 1960, by errata notice, the word “establish” was 
changed to “announce”. 
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procedures to reduce the factual issues and consolidate fac- 
tual presentations to eliminate repetition and duplication of 
evidence. Because of the impossibility of giving detailed 
instructions for every proceeding, the precise course of each 
hearing and the admissibility and relevant weight of each 
type of evidence must be determined as hearings proceed 
and we expect to issue additional policy statements from 
time to time clarifying various aspects of these procedures 
and principles. The new area rate determinations resulting 
from such proceedings will represent final determinations 
of just rates for the areas involved as of the date of the 
decision and for prior periods. 


By the Commission. 


JoszrH H. Gurrme 
Secretary. 


APPENDIX A 


(To Statement of 
General Policy 
No. 61-1) 


AREA PRICE LEVELS FOR NATURAL GAS 
SALES BY INDEPENDENT PRODUCERS 
(ALL RATES AT 14.65 PSIA) 


Initial Service 
Rates/Mcf 


Increased 
Rates/Mcf 


Area 
Texas 


District No. 15.0¢ 14.0¢ 
District No. 2...... 18.0¢ 14.0¢ 
District No. 18.0¢ 14.0¢ 
District No. 18.0¢ 14.0¢ 
District No. 5...... 14.0¢ 14.0¢ 
District No. 15.0¢ 14.0¢ 
District No. 7-b .. 14.0¢ 11.0¢ 
District No. 7-c .. 16.0¢ 11.0¢ 
District No. 16.0¢ 11.0¢ 
District No. 14.0¢ 14.0¢ 
District No. 10... 17.0¢ 11.0¢ 


Lovistana 


Southern not determined 13.7¢ (14.0¢ @ 
15.025 psia) 

Northern 16.6¢ (17.0¢ @ 13.7¢ (14.0¢ @ 
15.025 psia) 15.025 psia) 


MississrPrr not determined 13.7¢ (14.0¢ @ 
15.025 psia) 


OxrLaHOMA 


Panhandle Area 17.0¢ 11.0¢ 
Other 15.0¢ 11.0¢ 
Carter-Knox 16.8¢ 11.0¢ 


Kansas 16.0¢ 11.0¢ 


Area 
New Mexico 


Permian Basin 
San Juan Basin 
CoLorapo 


Wvromine 


Wesr VInciInia 
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Initial Service 
Rates/Mcf 


16.0¢ 
12.7¢ (13.0¢ @ 
15,025 psia) 


14.6¢ (15.0¢ @ 
15.025 psia) 


15.0¢ 


26.8¢ (28.0¢ @ 
15.325 psia) 


Increased 
Rates/Mcf 


11.0¢ 
12.7¢ (13.0¢ @ 
15.025 psia) 


12.7¢ (13.0¢ @ 
15.025 psia) 


12.7¢ (13.0¢ @ 
15.025 psia) 


23.9¢ (25.0¢ @ 
15.325 psia) 


“BRIEF FOR . RESPONDENT ee POWER 
COMMISSION © *. 


IN THE 


Gusto States Court of : 


FoR THE DISTRICT OF. COLUMBIA Ctgcuir 


No. 15866 

Puntic Smavicm Commassion or THe Srars or New Your, 
a PUTITIONER | 

ve! 


Fenmeat Powse Commission, BUSPONDENT 


ee 


On Petition to Review on Order of the Federal Power Comeiseion 


JOH® C. MASON, 
General. Cowneel, 


HOWARD E Waa emmeeCe 5 


: ROBERT 1. BUSSELL, ; 


DAVID J. BABDIX, 
Cpa ts 


» JAN 1 6 1961 


opto Maral 


COUNTERSTATEMENT OF THE QUESTIONS PRESENTED 


In the opinion of respondent Federal Power Commission, 
the questions presented are: 

1. Did the Commission err in requiring a showing by the 
Public Service Commission of New York that it had an interest 
entitling it to intervention under Memphis Light, Gas & Water 
Division v. F P.C., 100 AppDC 205, 243 F. 2d 628 (Feb., 1957), 
before permitting it to intervene? 

2. By requiring such a showing did the Commission finally 
deny intervention so that PSC is “aggrieved” and hence en- 
titled to court review? 

3. Has this Court jurisdiction to consider the claim of inap- 
plicability of the Memphis decision in view of PSC’s failure 
to urge that objection before the Commission? 

@ 


580317—61——-1 


INDEX 


Counterstatement of the case_.. 
1. The certificate applications 
2. PSC’s notice of intervention 
3. The Commission’s denial of intervention and grant 
of limited participation 
. The hearings; PSC’s statement of its interest and 
oral motion for subpenas 
. PSC’s written application for subpenas and answers 


. The Commission’s order denying subpenas. 

. PSC’s application for reconsideration 

. The Commission’s denial of reconsideration. 

. Supplemental statement as to post-record events__ 


I. The Commission was warranted in treating the - 


Memphis intervention case as controlling, 
absent a showing of its inapplicability. 
Il. No final Commission order denied PSC interven- 
GON sooo se eo te sn We a eee es 
A. The order of March 26 
B. The April 27 order. 
C. The July 16 order. 
D. The net effect of all three orders 
III. Petitioner’s objection that this Court’s Memphis 
decision is not applicable may not here be con- 
sidered since it was not urged to the Com- 


Sowpenmnaona > 


_ 


Cases: 


Iv 


TABLE OF CITATIONS 


Judicial Decisions: 


Dayton Power & Light Co. v. F.P.C., 102 AppDC Page 
164, 251 F. 2d 875 21 
*F P.C. v. Colorado Interstate Gas Co., 348 US. . 


phis Light, 
F-P.C., 100 AppDC 205, 243 F. 2d 628 
4, 7-11, 13, 15-21 
Michigan. Consolidated Gas Co. v. FP.C., --- 
AppDC -_., 282 F. 2d 854 
Panhandle Eastern Pipe Line: Co. v. F.P.C., 324 


decided April 28, 1960. ..------------------ 8,13 
Street v. F.P.C., 107 AppDC 327, 277 F.2d 357--- 21 
Sunray Mid-Continent Oil Co. v. F.P.C., 364 US. 

20 


ber 28, 1960 13 
*Southern Natural Gas Co., order issued June 20, 
1957, in F.P.C. Docket Nos. G-11234, ¢ al. 
(unreported), reconsideration denied, 18 FPC 
38, rehearing denied, 18 FPC 179_. 3, 4, 11, 12, 16-19 
Texaco, Inc., 24 FPC —, issued November 22, 
1960, Docket No. G—-18078 et al 
Texas Minois Natural Gas Pipeline Co., 22 FPC 
6,9 


*Cases and other authorities principally relied upon are marked by an 


asterisk. 


Statutes and regulations: 
Natural Gas Act, June 21, 1938, c. 556, 52 Stat. 821— 
833, as amended, 15 U.S.C. 717-717w: 
Section 4, 15 USC 717c. 
*Section 15(a), 15 USC 717n(a) 
*Section 19, 15 USC 717r. 
Section 19(a), 15 USC 717r(a) 
Section 19(b), 15 USC 717r(b) 
F.P.C., Rules of Practice and Procedure: 
Section 1.8(a), 18 CFR 1.8(a) 
Section 1.8(a)(1), 18 CFR 1.8(a)(1) 
Section 1.26(c)(2)(i), 18 CFR 1.26(c) (2) (i) 
Section 1.26(c)(3), 18 CFR 1.26(c)(8) 
*Section 1.37(f), 18 CFR 1.37(f) 


*Cases and other authorities principally relied upon are marked by an 
asterisk. 


IN THE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15366 


Pus.ic Servic Comnasstow or THE Srate or New York, 
PETITIONER 


v 
Fepmrat Power CoMMISSION, RESPONDENT 


ON PETITION TO REVIEW AN ORDER OF THE FEDERAL POWER 
COMMISSION 


, 


BRIEF FOR RESPONDENT FEDERAL POWER COMMISSION 


COUNTERSTATEMENT OF THE CASE 


This case arises out of petitioner’s unsuccessful attempt to 
participate in proceedings to certificate sales of natural gas 
to an interstate pipeline—where, concededly, the gas could not 
possibly find its way into New York. The proceedings arose 
before the Federal Power Commission on applications by inde- 
pendent producers for certificates of public convenience and 
necessity for sales made in Texas. The gas would then be 
transported in Texas, Arkansas, Missouri and Illinois for ulti- 
mate consumption in the Chicago area. Petitioner Public 
Service Commission of the State of New York (PSC) claims, 
nonetheless, that Texas sales of Chicago-bound gas will cause 
so immediate an impact on New York consumers as to give ita 
right of intervention. 

q) 


2 
1. The certificate applications 


Petitioner’s description of the certificate applications is sub- 
stantially correct (PSC Br. 2-3, “Nature of the Proceeding 
Below”). 

2..PSC’s notice of intervention 


On February 20, 1959, the Commission consolidated the 
certificate applications and noticed them for hearing, to com- 
mence on March 31, 1959 (R. 3850, 24 Fed. Reg. 1542). The 
notice provided that protests or petitions to intervene might 
be filed on or before March 18, 19592 Since the proceeding 
necessarily involved a minimum of eight applicants and the 
Commission’s staff, the Commission was constrained to impose 
the March 18 deadline under the policy to which it has been 
driven to keep hearings within manageable proportions.’ 

Prior to the deadline, the Commission received several inter- 
vention petitions or notices, including PSC’s.* PSC’s notice 


2 Petitioner goes too far, however, in seeming to magnify the Texas field 
prices to 19.5 cents per thousand cubic feet (Mcf). Prior to PSC’s brief 
here, and throughout its presentations to the Commission, it recognized 
that the highest independent-producer price in these proceedings was Shell 
Oil Company's 18-cent contract with Texas Dilinois Natural Gas Pipeline 
Company. The total cost to Texas Illinois amounts to 19.5 cents per 
Mcf only because it chose to pay for gathering and transportation service 
by South Texas Natural Gas Gathering Company rather than to build its 
own. gathering lines. That service is not “production” by even the farthest 
stretch of the imagination. Accordingly it is misleading and tendentious 
for PSC to speak repeatedly of 19.5 cents as if it were a field price (PSO 
Br. 2, 4, 15, 17). 

2%n accordance with usual Commission practice, copies of the notice were 
mailed to the Governors of Texas, Arkansas, Missouri, and Mlinois (the 
States in which this gas would be transported or consumed), and to the 
Texas Railroad Commission, the Dlincis Commerce Commission, and the 
Arkansas and Missouri Public Service Commissions. 

* On April 6, 1959, the Ilinois Commerce Commission filed an untimely 
notice of intervention which failed to suggest any reasons for its tardiness 
(B. 3987). The Commission therefore denied intervention (R. 4027). 

On March 26, 1959, the Commission permitted six others, all existing 
or would-be customers of Texas Illinois, to intervene (R. 3941). On the 
same date, the Commission denied intervention by Coastal Transmission 
Company and by PSC pending further order but permitted limited particl- 
pation to show their interest’ (R. 3986, 3989). It developed that Coastal, 
an interstate pipeline company, feared that Texas Wlinois’ gas supply 
showing depended in part on reserves previously dedicated to Coastal. 
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of intervention (R. 3910), made no reference to the Commis- 
sion’s Rules and set forth no allegations of interest in the con- 
solidated proceedings, although in a previous attempt to inter- 
vene under similar circumstances it had recognized the need 
for such interest in order that it might qualify for interven- 
tion.’ It only stated that it was “a regulatory body of the 
Stateder New York having jurisdiction to regulate rates and 
charges for the sale of natural gas within said State * ietien 
R. 3910). 


3 The Commission’s denial of intervention and grant of 
limited participation . 


On March 26, 1959, the Commission denied PSC interven- 
tion pending further order but permitted limited participation 
to make “s, showing which will establish the existence of any 
real and valid but as yet undisclosed interest, if any, * * bid? 
in the consolidated proceedings (R. 3939-3940) .° 

The Commission, in its March 26 order found (R. 3940), 
upon examination of the various applications and other plead- 
ings, that 

(1) no part of the natural gas proposed to be sold, 
transported and delivered will be transported, sold, de- 
livered, resold or consumed within the State of New 
York; and : 

(2) that none of the applicants own or operate, or 
propose to own or operate, any natural gas facilities 
within said State. : 

Tt concluded that it did not appear that PSC’s relationship to 
these applications warranted its participation. But because 
commencement of the hearings was imminent and the PSC 
might have an interest “as yet undisclosed,” the Commis- 
sion permitted PSC to participate for the limited purpose of 
making “a showing which will establish the existence of any 


This matter was eventually clarified to everyone’s satisfaction (R. 201-226) 
and Coastal did not press its intervention attempt. 
© Southern Natural Gas Co., 18 FPO 179, at p. 180, discussed, infra, p. 11. 
“On the same day, one of the certificate applicants, South Texas Natural 
Gas Gathering Company, filed an answer to PSC’s notice (RB. 3948-9). 
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real and valid: but.as yet undisclosed interest, if any, that it 
might have in the instant proceedings” (R. 3940). 


4. The hearings; PSC’s statement of its interest and oral 
motion for subpenas 


The hearings commenced, as scheduled, on March 31, 1959 
(R. 1). PSC appeared by counsel at. the outset. Although 
it announced that it would attempt to, make the showing of 
interest contemplated by-the Commission’s order of March 
26, 1959, without conceding the propriety of that order (R. 
15-22), its position was the same as it had taken two years 
before in the Southern Natural proceeding, infra, p. 11, where 
the Commission had denied it intervention and it had acqui- 
esced in its exclusion. PSC’s counsel stated (R. 18): 


We understand applications in this proceeding involve 
a proposal to sell gas to Texas Railroad District No. 
14 ") at prices ranging between 141% to 18 cents per Mcf, 
or possibly higher. Although we understand that none 
of the gas proposed to be sold will be sold or consumed in 
New York, we maintain that the price at which it is 


certificated cannot fail to affect the price at. which gas 
is sold and consumed in New York. 


PSC at no time mentioned or took account of its exclusion 
in 1957, under virtually. identical circumstances, from the 
Southern Natural proceedings, infra, p. 11. Nor did it explain 
or even suggest that the showing it proposed to make would 
(1) comply with this Court’s Memphis intervention decision,” 
relied on by the Commission in Southern Natural; (2) provide 
a basis for distinguishing Memphis; or (3) provide a basis for 
holding Memphis to be no longer applicable. Indeed, at no 
point in the proceedings before the Commission did PSC so 
much as refer to Memphis or Southern Natural. 

Counsel for PSC in concluding its opening statement moved 
orally for the issuance of subpenas for the attendance of three 
witnesses (the vice-presidents of two other pipeline companies 


“-TThe reference is to District No. 4, comprising the southernmost counties 
of Texas. 

* Memphis Light, Gas & Water Division v. F.P.C., 100 AppDC 205, 243 
F. 24 628, discussed, infra, pp. 10-11. 
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and:an official of a°third)‘and ‘for the’ production by one‘of 
them of all his company’s‘contracts:m Railroad District‘No: 4, 
claiming, generally, that issuance of such:subpenas’ was neces- 
sary’ to support: PSC's allegations.(R. 21-22).*: The‘ Presiding 
Examiner directed’PSC ‘to file a written motion, in-view'of its 
importance‘ (R: 25). PSC did‘so: just before the end: of the 
hearing’ (infra); but inthe meantime Shell Oil Company: had 
adduced considerable testimony tending to.rebut the oral rep- 
resentations: of ~PSC’s ‘counsel.’ We decribe ‘that: testimony 
in ‘connection. with the-answers’ to PSC’s coer for 
subpenas.”° 


5. PSC’s. written application - for cae and answers 
thereto 


The PSC application ‘for subpenas (R. 3963) “also contains 
an ‘extensive factual statement purporting ‘to support! PSC’s 
interest in the Texas-to-Chicago certificate:case. Shell Oil 
Company’ filed: a°detailed answer’ to*PSC on ‘April 13,°1959 
(R.4001); ‘as did South Texas Natural ‘Gas Gece Cour 
pany’ (R. 4013). 

a. PSC believed. (R..3965) that 16.5 cente:per Mef was the 
highest previously-certificated price being'.charged in ’Texas 
Railroad District ‘No. 4(the southernmost. portion’ of “the 
Texas Gulf Coast) where the applicants were seeking ‘certifi- 
cates authorizing sales at “up to and including 18¢ per Mcf.” 
Shell said (R. 4005) that 17 cents was the previously-certifi- 
cated level, pointing to testimony at R. 441, 450, and 461; and 
that a non-jurisdictional. (and, therefore, uncertificated).sale 
was being made at'19.5 cents per Mcf. 

b. PSC said (R. 3965-6) that three New York-serving pipe- 
lines purchased large volumes of gas in Railroad District..No. 
4 under existing long term contracts:and would be unable ‘to 
make additional contracts in that area unless they met’ or bet- 


* At no point in the hearing did PSC seek to present testimony by. expert 
witnesses of its own; nor did it seek to incorporate items into the record 
by reference to the Commission’s files. See, injra, p. 7, note 14. 

* The examiner, dn neterzing PACs application, for. snbnenss, to,the Com 
mission (BR. 3989), certified the record as it then stood (501) - 
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tered “prices * * * recently certificated”. Shelt argued 
(R. 4005-6) that this allegation does not square with the eco- 
nomic facts= South Texas argued that, even if the Commis- 
sion’s action regarding this gas destined for Chieago had some 
future effect om prices New York-serving companies. might 
contract to pay, the Commission could nonetheless by condition 
reduce the contract price in certifieating the producer sale of 
New York-destined gas (R. 4016-4019). 

c. PSC specifically referred (R. 3966-7) to a, redetermina- 
tion under Tennessee Gas: Transmission Company’s south 
Texas contracts, scheduled to take place on November 1, 1959, 
in order to revise prices on the basis of the three highest prices 
in the area. Shell alleged (R. 4006-7), that the evidence of 
record showed that the outcome of the instant proceedings 
could not affect the Tennessee redetermination: Although the 
redetermination prices were to take effect. as of November 1, 
1959, only prices actually being charged 3 or 6 months earlier 
could be used as the three points of reference; given the time 
necessary to determine the applications and construct. trans- 
portation facilities,” it was virtually impossible for the prices 
here to affect. Tennessee’s redetermination.“ (See testimony 
as to the nature and: operation of the Tennessee redetermina- 
tion clauses, R. 470-483.) Shell also emphasized (R. 4007) 
that any redetermination under Tennessee’s contracts would 
require increased-rate filings by the producers under Section 


™ PSC didn’t explain whether it was the 14.5-cent or the 18-cent price 
which New York serving pipelines would be compelled to meet if all the 
proposals were certificated. If 18-cent, it made no attempt to reconcile such 
claim with the fact that South Texas had successfully contracted at as low 
apriceas 14.5 cents. See R. 4020-4021. 

The record indicates that all facilities would be completed within 120 
days of certification (R. 386; also see Examiner’s decision 22 FPC at 983). 
The Commission had denied Texas Minois’ applications for temporary 
certificates (R. 3519, 3843). 

*In fact, the final certificate order herein issued on December 1, 1959 
(Texas Illinois, 22 FPC 979), and had no effect on the redetermination of 
Tennessee's price. But an 18.23-cents-per-Mcf price, temporarily certifi- 
cated prior to the PSC’s attempted intervention, did affect the redetermina- 
tion price level. See R. 482. The Court will note that, in contrast to PSC’s 
specific (but erroneous) allegations before the Commission regarding the 
impact of Chicago-bound sales on Tennessee’s costs, PSC now offers but the 
vaguest suggestion of how the outcome here may cause higher rates under 
existing contracts of New York-serving pipelines (PSC Br. 5-6). 
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4 of the Gas Act before they became effective. The Commis- 
sion has power to suspend a Section 4 filing and to permit col- 
lection of the rate only subject to refund of the excess, if any, 
over a “just and reasonable” level. 

d. PSC alleged in a general manner (R. 3697) that the out- 
come here might affect a future redetermination of prices 
charged to Texas Eastern Transmission Corporation under 
existing contracts. Shell explicated (R. 4008) what PSC left 
unsaid: The Texas Eastern contracts were not to be redeter- 
mined until 1962. 

e. Finally, South Texas observed (R. 4014) that PSC could 
have adduced the evidence it desired in documentary form— 
and without resort to subpenas—by reference, on the record,"* 
to the Commission’s files. 


6. The Commission’s order denying subpenas 


On April 27, 1959, the Commission, adhering to this Court’s 
1957 decision in Memphis Light, Gas and Water Division v. 
FP.C., 100 AppDC 205, 243 F. 2d 628,”° unanimously denied 
PSC’s application for subpenas (R. 4028).1° The Commission 


reasoned here, as there, that PSC’s application for subpenas 
represented an effort to involve the Commission in speculation 
as to the possible future impact of the Texas-to-Chicago prices 
on prices that New York consumers have to pay. It concluded 


“The Commission’s Rules of Practice and Procedure expressly provide 
for incorporation of documents into the hearing record by reference to 
items in the Commission’s files: “In case any matter contained in a report 
or other document on file with the Commission is offered in evidence, such 
report or other document need not be produced or marked for identification, 
but may be offered in evidence by specifying the report, document, or other 
file containing the matter so offered.” Rule 1.26(c) (2) (i), 18 CFR 1.26 
(c) (2) (i) ; see also, 18 CFR 1.26(c) (8). The rules thus provide a simple 
means of adducing evidence while preserving the rights of others to chal- 
lenge and rebut in the hearing. This case, in effect, involves such rebuital 
because of the anticipatory testimony elicited in response to the remarks of 
PSC’s counsel. 

The Commission said that in any certificate proceeding involving sales 
to New York-serving pipelines PSC could intervene as of right. The Com- 
mission atso observed that the evidence sought by subpena could long be- 
fore have been obtained from the Commission’s files and affirmatively pre- 
sented at the hearing. 

* One Commissioner concurred in the result only. 
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that such. speculation did not make out an “interest” by PSC 
adequate to warrant its intervention. 


7. PSC’s application for reconsideration 


- On May 27; 1959, PSC filed an application for reconsidera- 
tion of the orders of March 26 and April 27 (R. 4033). Again 
PSC did not distinguish or even address itself ‘to this Court's 
Memphis intervention decision, supra, upon which the Com- 
mission had relied. PSC merely asked, in the alternative, 
that the Commission permit intervention on PSC’s bare notice 
of intervention; or issue the subpenas; or accept an ae 
hearing offer of proof as demonstrating PSC’s “interest”; 
advise the PSC. whether the order of March 26 is capable of 
being complied with and, if so, how. 


& The Commission’s denial- of reconsideration 


Fifty days later, on July 16, 1959, the Commission denied 
reconsideration (R. 4046). The Commission held that PSC 
had furnished no basis requiring acknowledgment of its status 
as ‘an intervenor. Even if this order is read as 2 final decision 
on the question of intervention by PSC™ it is the first time 
that there had been such a decision, in view of the previous 
grant of limited participation for the purpose of making a 
showing of interest: But PSC did not apply for rehearing on 
such exclusion under Section 19(a) of the Act so as to per- 
fect its right to court review of such exclusion, and never 
urged the objection it now seeks to advance that Memphis is 
inapplicable. Instead, on September 14, 1959, PSC filed the 
instant petition for review.” 


In fact the grant of limited participation for the purpose of estab- 
lishing interest was not withdrawn or terminated by this or any other 
order except as the ultimate conclusion of the proceedings may..be deemed 
to have had that effect. 

* We filed a motion that the Court dismiss for prematurity, which was 
denied on April 28 1960. Public Service. Commission v. F.P.0. (un- 
reported), Nos, 15865, 15866, 15580, decided April 28, 1960. Although we 
do not seek.to renew that motion, we reserve the.questions which we there 
raised. 


9 
9, Supplemental statement as to post-record events: ©“ 


PSC’s description of certain subsequent Commission 
actions demands correction. PSC refers to the certificate order 
in Texaco, Inc., issued. November 22, 1960, in Docket, Nos. 
G~-18078, et al., 24 FPC —; PSC says (Br. 9, 13, 25) that 
the Commission there relied on its final action in these pro- 
ceedings, unconditionally certificating the instant sales. In 
Texaco the Commission originally did cite its final order here- 
in (Texas Illinois, 22 FPC 979), erroneously saying that it was 
not under judicial review either as to the merits or the inter- 
vention question. The Commission promptly corrected its 
obvious error, deleting all reference to this case from its Tex- 
aco order2® PSC further fails to inform the Court that the 
independent-producer sales certificated in Texaco ranged in 
price from 9 to 17 cents per Mcf. 


SUMMARY OF ARGUMENT 


We show (I) that the Commission was fully warranted in 
treating Memphis Light, Gas & Water Division v. FP.C., 100 
AppDC 205, 243 F. 2d 628 (February, 1957; “Memphis inter- 
vention case”) as applicable to a claim of right to intervene 
under circumstances like those presented here, absent a factual 
showing that would distinguish that case. But PSC’s factual 
representations, even if accepted, rather than differentiating 
its case from the Memphis intervention case, brought the two 
cases into direct parallel. We next show (II) that the PSC 
cannot be “aggrieved”, so as to be entitled to Court review, by 
s “final order denying intervention,” because the Commission 
never issued any such order. Rather, the Commission defer- 
red passing on petitioner’s claim of right to intervene, mean- 
while affording PSC limited participation for the purpose of 
making a factual showing, if it could, that would establish the 
‘Snterest” upon which its claimed right of intervention neces- 
‘sarily depends. But petitioner did not enable the Commission 
finally to determine the intervention issue. It failed to make 
such a showing distinguishing the Memphis intervention 


“7 Although: PSC was-a party to the Teaaoo proceeding, ‘we presume that 
the. erratum notice, issued. five days before the filing of its, brief herein, 
did not reach it in time to permit revision of its statements. 
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case” and. when, shortly after it had filed its petition for re- 
view here, the Commission proceeding in which it sought to 
intervene was concluded, PSC’s status as a limited participant 
stood unaltered and its claim still undecided until the end. 
¥inally we show (III) that PSC’s objection, first sought to be 
‘urged in this Court, that the Memphis intervention case, al- 
though factually indistinguishable, is nonetheless legally in- 
applicable, may not be urged before or considered in this Court, 
under the Act and numerous court decisions. 


ARGUMENT 
I 


The Commission was warranted in treating the Memphis 
intervention case as controlling, absent a showing of its 
inapplicability 


The thirty-two appearances of counsel and eleven opening 
statements in this proceeding before the Commission only par- 
tially reflect the imperative need for devising reasonable limits 
to the number of parties to such proceedings before the Com- 
mission. Two years before the order here complained of a 


decision was handed down by this Court which held out hope 
that the Commission was not helpless to cope with the prob- 
lem. There a.panel comprised of Judges Prettyman, Wash- 
ington, and Danaher unanimously dismissed two petitions to 
review Commission denials of intervention, one under circum- 
stances very similar to those presented here. A single opinion 
was written by Judge Danaher disposing of both dismissals. 
Every significant aspect of the second of those cases, No. 12837, 
combines to make it analegous to the instant case, with minor 
changes, and the portion of that opinion dealing with No. 
12837 might very well fit here. Memphis Light, Gas & Water 
Division v. F_P.C., 100 AppDC 205, 243 F. 2d 628. 

That case involved the certificating of Louisiana producer 
sales to an interstate pipeline which would transport the gas 
to Michigan. None of it would go to Memphis’ pipeline- 
supplier but that pipeline did buy gas in Louisiana from nearby 
fields. Memphis claimed that the prices proposed to be paid 
for the Michigan-bound gas under the new contracts, would 
affect the prices its own pipeline-supplier would have to pay to 
its producer-suppliers when their prices were renegotiated in 
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the early future, under renegotiation clauses. That is to say 
it claimed substantially the same kind of economic effeet PSC 
claims in the instant. case.” : 

The Court there held that any such adverse effect was too 
speculative and not sufficiently direct. and immediate, being 
subject. to future Commission action in regulating the pro- 
ducers’ rates to Memphis’ own pipeline supplier. 100 AppDC 
205, 209-210, 243 F. 2d 628, 632-633. 

The Memphis case had scarcely been closed when PSC 
sought and was denied intervention in another Commission 
proceeding to certificate producer sales in southern Louisiana 
to a pipeline serving the South exclusively. Southern N ‘atural 
Gas Co., 18 FPC 38, 40-41. PSC applied for rebearing on the 
denial of intervention there, insisting that the Commission had 
not correctly apprehended its position, which was that the 
question “was whether Petitioner was an interested State com- 
mission within the meaning of Section 15(a) of the Act and 
Section 1.8(a) of the Commission’s Rules of Practice and 
Procedure * * * [and] it is entitled to intervene as of right 
under Section 1.37(f) of said Rules” 18 FPC 179, 180 

The Commission denied rehearing (18 FPC 179, 182} 
after making the finding that PSC “is not an ‘interested State 
commission’ as to this proceeding within the meaning of Sec- 
tion 15(a) of the Act or Section 1.37(f) of the Rules, and, 
accordingly, it is not entitled to intervene in this proceeding 
as of right. See, Memphis Light, Gas and Water Division v. 
P-P.C., 243 F. 2d 628.” PSC did not petition for court review 
(PSC Br. 22). 

PSC, in its brief here (pp. 21-23), taking note of the 
Memphis intervention case for the first time in the course of 
the instant proceeding (either before the Commission or in this 
Court) acknowledges that, Memphis’ “interest in that proceed- 
ing was analogous to petitioner’s interest in the proceeding 
below.” But here it now (again for the first time) urges an 
objection to the applicability of the Memphis intervention case. 
That objection is that in the two years since PSC failed to seek 


* See the statement of facts, supra, pp. 6-7, for the factual inaccuracy 
of this allegation. 3 

21 For the relevant. terms of the sections of the Act and Rules referred 
to see p. 15, infra. 
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court review of the denial to it of intervention-in the Southern 

Natural proceeding the situation had become (PSC-Br. 22)— 
* * * entirely different. The manner in which initial 
prices authorized by respondent in one proceeding had 
affected and elevated initial prices for all other pipeline 
gas purchasers in the same area had been demonstrated 
unmistakably many times over. Far from being a mat- 
ter of speculation or conjecture, it had by then become 
a matter of inevitability which was common knowledge. 
Similarly, by 1959, it had become unmistakably appar- 
ent that the Commission’s theoretical power, under the 
Phillips decision, to deal with rate problems as they 
arose constituted, in reality, no safeguard whatever for 
the interests of the consuming public. The Commis- 
sion had not then and has not yet utilized this power 
for the purpose of fixing just'and reasonable rates for 
a single major producer of natural gas. * * * 


Thus, on the eve of 1961 PSC was able to say that something 
was “unmistakably apparent” in 1959 which at that time it 
apparently was nevertheless unable even to put into words. 
Certainly it did not put it into words in its pleadings and argu- 
ments to the Commission, to say nothing of its failure to dem- 
onstrate it factually, as it was given the opportunity of doing, 
and, in fact, required to do by the Commission. This Court 
is not the place for engaging in Monday-morning-quarterback- 
ing the Commission. See infra, pp. 20 to 21. The difficulty 
with trying cases like this on facts stated in briefs as being 
“common knowledge” is that such “facts” have not even been 
tested by the methods which common law procedures provide, 
much less those which are provided by the administrative 
procedural methods established by Congress. For the Act 
demands that questionable theories of causal “inevitability” 
be canvassed in the administrative forum rather than 
“proven” on judicial review. 

If we may pursue this one step further: consider the “facts” 
which are assumed or implied in petitioner’s statement that 
the Commission has not yet fixed “just and reasonable rates 
for a single major producer of natural gas”. Petitioner pre- 
sumably is aware of the Commission’s decision of the Phillips 
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tate case (Phillips Petroleum Co., 24 FPC ——, Opinion No. 
338, Docket Nos. G-1148 et al., issued September 28, 1960) 
which determined that Phillips’ gas revenues, there tested 
against a rational costing method, were significantly deficient. 
PSC’s factual assumptions and implications disregard the pos- 
sibility that present rate levels are less than “just and reason- 
able”—i.e., the possibility that by force of contractual limi- 
tations, more extreme than regulatory, gas producers are re- 
ceiving inadequate recompense for their commodity. In other 
words, today’s revenues still largely depend on long-term con- 
tracts made at a time when gas was a valueless by-product of 
oil production (and indeed flared in huge quantities). The 
inadequate consumer protection which PSC deems “unmis- 
takenly apparent,” may well be a chimera and PSC’s “evi- 
dence”—namely rising prices—may be the function of basic 
economic adjustments in the magnitude of the demand for gas 
rather than of those regulatory policies to which PSC ascribes 

y Lael 

significance. 

Be that as it may, PSC’s present attempt to escape the 
Memphis intervention case was not urged upon the Commis- 
sion, and the facts upon which it is premised were not mar- 
shalled, as the Commission very properly required. Plainly, 
it was not error for the Commission to follow the law laid down 
for its guidance by this Court, in the absence of any conten- 
tion and showing made before it justifying a departure. 


II 
No final Commission order denied PSC intervention * 


PSC comes here petitioning “to review a final order denying 
intervention, issued by the Federal Power Commission” (PSC 
Br. 1). But PSC nowhere says which, if any, of the three 
Commission orders it refers to is the “final order denying in- 
tervention” to which it objects. Those three orders, whose: 
contents are accurately summarized for present purposes by 
their titles, were: 


2.We do not here reargue, although we wish to preserve, the argument 
made in’ our motion to dismiss filed November 4, 1959, and denied April 
28, 1960, which, assuming that the Commission had denied intervention, 
was that the instant petition was premature. 
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“Order Permitting Limited Participation and Deny- 
ing Intervention Pending Further Order,” issued. March 
26, 1959 (R. 3939, emphasis supplied) ; 

“Qrder Denying Motion for Issuance of Subpenas,” 
issued April 27, 1959 (R. 4028) ; and 

“Order Denying Motion [filed May 27] for Reconsid- 
eration” of the first two orders, issued July 16, 1959 
(R. 4046). 

There is no other order PSC could possibly point to as deny- 
ing intervention. On September 14, 1959, the date the instant 
petition for Court review was filed, hearings in the proceeding 
before the Commission had been concluded, examiner’s deci- 
sion rendered, and the matter was pending before the Commis- 
sion on exceptions to that decision filed that day (Cf. Pet. for 
Rev.8-9). When the certificates applied for were finally issued, 
December 1, 1959, no other orders had been entered with re- 
spect to PSC’s intervention (PSC Br. 9) which could be al- 
leged to have terminated or withdrawn PSC’s right of limited 
participation, or finally have passed on the question of its 
right of full intervention. Up until that date at least, PSC, 
if it had shown an interest, could have been granted full inter- 
vention and given such status and right to cross examine 
witnesses previously heard, or introduce evidence, as it wished 
to exercise. But PSC never made the showing which would 
enable the Commission finally to determine its interest. 

A. The Order of March 26.—The terms of the first Commis- 
sion order attacked by PSC plainly did not pass on the ques- 
tion whether PSC had a right to intervene. Rather they 
afforded it a further opportunity to make “a showing which 
will establish * * * a basis for its intervention” (R. 3940): 

(A) The Public Service Commission is hereby permit- 
ted to participate in the instant proceedings for the 
limited purpose of making, and only insofar as nec- 
essary to enable it to so make, a showing which will 
establish the existence of any real and valid but as yet 
undisclosed interest, if any, that it might have in the 
instant proceedings as a basis for its intervention 
therein. 
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(B) Participation by the Public Service Commission 
as an intervener in the instant proceedings is hereby, 
denied until such time as;the Commission issues 8 fur- 
ther order permitting participation as an intervener 
upon motion made by the Public Service Commission 
based upon the showing required in paragraph -(A) 
hereof. 

The necessity for such a showing arose from. PSC’s failure 
in ite notice of intervention to bring itaelf within the provisions 
of Section 15(a) of the Gas Act: : 

* * * In any proceeding before it, the Commission in 
accordance with such rules and regulations as it may 
prescribe, may admit as a party any interested State, 
State commission, * * * or any other person whose par- 
ticipation in the proceeding may be in the public inter- 
est. [Emphasis supplied.] 
Under this Section a would-be intervenor is “bound * * * to 
make a showing that would call for exercise of the Commis- 
sion’s discretion permitting intervention.” Memphis. Light, 
Gas and Water Division v. F.P.C., 100 AppDC 205, 212, 243 
F. 2d 628, 635. ce 

The Commission’s Rules of Practice and Procedure, Section 
1.37(£), implement this statutory provision in terms similar to 
the Act (18 CFR 1.37(£)): ; 


Intervention by State commissions. Any interested 
State commission may, a8 a matter of right, intervene 
in any proceeding before the Federal Power Commis- 

gion, as provided in § 1.8.” 
PSC’s notice of intervention filed March 16, 1959 (R. 3910) 
not only did not show in what way it was interested in the sale 
of Chicago-bound gas—it did not even allege an interest. Al- 


. ™[he relevant portion of Section 18, to which Section 1.37(f) refers, 
reads aa follows (16 CFR 1.8(a) (1): “(a). Inétiation of intervention, Par- 
ticipation in a proceeding as an intervener may be initiated as follows: 
(1): By: the. filing of a notice of intervention. by @ State Commission, in- 
ciuding any regulatory body of the State or municipality having jarisdic- 
tion to regulate rates and charges for the sale of electric energy, or natural 
gas, as the case may be, to consumers within the intervening State or 
municipality.” 
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though PSC now claims that every “State commission” has a 
right to intervene by filing a notice of intervention that does 
not include a showing of its interest (PSC Br. 11,'13-15), its 
counsel conceded at'the hearing that the right depended on 
the interest test (R..17). PSC was, of course, well aware of 
the interest requirement. This was shown by its contention 
two years before in Southern Natural Gas Co., 18 FPC 179, 
181:: Supra,p.11.™" 2 a : 

_.. As the Southern-Natural case indicates, the legal cimate— 
and the controlling rule of law—had. been set by this Court's 
affirmance of the F.P.C. denial of intervention to Memphis in 
a similar proceeding to certificate a sale from a field from which 
other sales were made to Memphis’ pipeline-supplier, although 
the sale sought to be certificated was to a pipeline carrying 
gas to a different part of the country. Memphis Light, Gas 
& Water Division v. F.P.C., 100 AppDC 205, 243 F. 2d 628 
(Feb. 1957), supra, pp. 10-11. 

In the light of that recent governing decision and the Com- 
mission’s experience ‘with the PSC in the Southern Natural 
case, the practical question posed by the instant notice of in- 
tervention ‘was a narrow one; what, if any, interest does New 
York have here that it and Memphis did not have in the prev- 
ious cases? After carefully considering the course it should 
take with its “sister regulatory commission,” * the Commission 
issued the order quoted above (supra, pp. 14-15). That order, 
instead of summarily rejecting the notice with a citation to the 
Southern Natural case, afforded PSC an opportunity to supply 
the deficiency, if it could, by showing the facts that would dis- 
tinguish the prior decision. Meanwhile it withheld leave to 
intervene. 

Nonetheless, PSC’s “notice of intervention” (R. 8910) read, in its 
saan (aside from caption, dating, signature, and certificate of service) 

Notice of Intervention. ‘The Public Service Commission of the State 
of New York, a regulatory body of the State of New York having 
jurisdiction to regulate rates and charges for the sale of natural gas 
within said State, hereby gives notice that it intervenes in these 


proceedings. 
™See PSC Br. 15. 
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“Bl The April’? order—The opportunity to’ “prove“up” 
what it had been‘alleging seems to have taken the wind out of 
PSC’s sails.” All it did was to make lawyer-like noises; it made 
no real effort to avail itself of the opportunity thus afforded it. 
Its counsel appeared for it at the hearing on the opening day 
(R. 2, 15-16) and made an opening statement (R.'16 et seq.) 
which included an ‘argument of New York’s interest in the 
instant sale of Chicago-bound gas, repeating the same kind of 
allegations and conclusions previously: argued in the Southern 
Natural case (R.°18-21):- Tas : 
* * * we maintain that the price at which it is cer- 
* > ¢ifieated ‘cannot fail to affect the price at which gas is 
sold and consumed in New York. ~~ 
PSC made no effort to distinguish or attack’ that case or the 
Memphis intervention case; it failed even to mention either 
one of them. i 
That opening statement concluded with an oral motion for 
a subpena for the attendance of three named vice presidents . 
or other officers in charge of gas supply of three-major pipelines 
not parties to this proceeding but; buying’ in District 4, where 
these sales are to be made, and commanding that, one of them 
bring all his company’s purchase contracts in Railroad District 
4, The examiner requested that the motion be submitted in 
writing because of its importance (R. 25). . 
Thereafter PSC’ made one request to cross-examine a pro- 
ducer witness on the merits of the application, urging that if 
intervention were later to be permitted, cross examination as 
the hearing progressed in the meantime would be less time- 
consuming. PSC did not then or at any time during the hear- 
ing request an opportunity to elicit evidence, by such cross 
examination or otherwise, to make the showing contemplated 
by the Commission’s order. It was not permitted to cross- 
examine, and did not challenge the ruling. (R. 115-118.) 
Tts counsel was not present in the hearing room after the first 
day (R. 3990, 543-544), and did not submit its written motion 
for subpenas until April’3 (R. 3963), the last day of the 
hearing. Sai 
~ When it did, its motion still made no reference to the Mem- 
phis or Southern Natural cases and did not suggest whether, or, 
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if so, how, the testimony proposed to be adduced from pipe- 
line officials would serve to distinguish the present case 
(R. 3963-3970). The Commission’s order of April: 27 deny- 
ing the motion, relied upon the analogy to the Memphis in- 
tervention case (R. 4029). 

The Commission also pointed out (R. 4030) : 

As an incidental matter, the evidence which it desires 
to obtain through exercise of subpena power could 
have been obtained from the Commission’s files and 
presented in support of its:intervention long before 
this, had it cared to do so. The New York State Com- 
mission was granted limited participation to enable it 
to establish affirmatively its right to intervene. 

The Commission’s discussion culminated in finding and 
ordering clauses which narrowly denied the subpenas 
(R. 4030) : 

The Commission finds: Issuance of the requested sub- 
penas has not been shown to be reasonable or appro- 
priate to the issues raised in these consolidated pro- 


ceedings nor to be appropriate under the circumstances. 


The Commission orders: The motion of the Public 
Service Commission of the State of New York for sub- 
penas for attendance of witnesses and for the produc- 
tion of documents is hereby denied. 


Thus, plainly, the Commission still had not finally passed 
on the claim of right of intervention. Moreover, the previous 
grant of limited participation for the purpose of establishing 
that claim was not withdrawn or terminated. 

C. The July 16 order—The third and last order referred to 
by PSC, the order of July 16, 1959 (R. 4046), went no further 
than the preceding two orders toward finally passing on the 
claimed right of intervention or terminating the limited par- 
ticipation which had been accorded PSC. It merely denied 
PSC’s motion, filed May 27, 1959, for reconsideration of the 
preceding two orders. In that motion, as in its application for 
subpenas, PSC had again ignored the Memphis intervention 
case and Southern Natural and had offered no analysis or ex- 
planation upon which, consistently with those decisions, it 
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could be held to have'a right to intervene. Without attack- 
ing or distinguishing them it continued to demand interven- 
tion in conflict with them, i.e. (R. 4034): that (1) the Com- 
mission set aside its March 26 order and forthwith 
“acknowledge the intervention”, without a showing of inter- 
est; or (2) “reverse the order of April 27 and * * * issue the 
subpeonas”, without any explanation of the relevancy, in the 
light of the Memphis intervention case,” of the evidence sought 
to be elicited; or (3) accept an offer of proof (made by reference 
to materials in the Commission files) and acknowledge PSC’s 
“status as a party intervenor”, again without any explana- 
tion in the light of the Memphis case of the relevancy of the 
evidence sought to be elicited; or (4) advise PSC whether the 
order of March 26 is capable of being complied with, and if 
so, how. 

In response the Commission ordered (R. 4048): “Petition- 
er’s motion for reconsideration is hereby denied”—nothing 
more.” 

D. The net effect of all three orders.—We submit that the 
Commission plainly did not, by any or all of the three orders, 
finally decide that PSC had no right to intervene. If it be 
argued that somehow the net effect was to exclude PSC, our 
answer is that PSC excluded itself by failing to comply with 
the perfectly reasonable requirement that PSC qualify under 
the rule of the Memphis intervention case, or show that rule 
to be inapplicable. For the Commission pointed to this 
Court’s decision in Memphis, and it accorded PSC limited 
participation to make any showing which, in the light of that 
decision (and of its own prior decision as to PSC in Southern 
Natural) would establish that it had such an interest in the 
gale of the Chicago-bound gas as to have a right of interven- 
tion. That right of limited participation was never withdrawn 


™ Reversing the order presumably would have meant terminating the 
limited participation allowed to enable PSC to show a right to interven- 
tion ; if so, such termination was algo denied. 

But even were the Commission’s third order somehow to be read as 2 
final denial of intervention, it may not be reviewed as such since PSC 
never complied with the requirement of Section 19 of the Act that it file 
an application for rehearing of the “aggrieving” order sought to be re- 
viewed. F.P.C. v. Colorado Interstate Gas Co., 348 U.S. 492, 497, 498. 
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and continued when the present petition for review was filed 
and when this Court’s jurisdiction became exclusive by the 
certification of the record October 22, 1959. 


mi 


Petitioner’s objection that this Court’s Memphis decision is 
not applicable may not here be considered since it was not 
urged to the Commission. 


PSC’s discussion of this Court’s 1957 Memphis intervention 
case * notes the Commission’s reliance thereon and does not 
dispute that the case is directly in point (PSC Br. 21-23). 
Rather PSC asks that the decision be overruled because it is 
“not addressed to the situation prevailing in the natural gas 
industry in 1959 and 1960” (PSC Br. 21). But this attack on 
the Commission’s reliance on the Memphis intervention case 
comes too late. For although the Commission relied on 
Memphis in its order denying subpenas (R. 4029), PSC did not 
urge the objection that Memphis no longer applies, in its ap- 
plication for reconsideration before the Commission.” Indeed 
PSC failed so much as to mention Memphis before the Com- 
Inission at any time in any way. The Court may not now con- 
sider the objection since its statutory jurisdiction is confined by 
Section 19(b) of the Natural Gas Act: 


* * * No objection to the order of Commission shall be 

considered by the Court unless such objection shall have 

been urged before the Commission in the application 

for rehearing unless there is reasonable ground for failure 
-sotodo. * * * 


In view of PSC’s silence, the Commission was entitled to rely 
on Memphis as offering a sound rule of decision and the Court 
lacks jurisdiction to consider any present objection to the 
contrary. Sunray Mid-Continent Oil Co. v. F.P.C., 364 US. 


* Memphis Light, Gas and Water Division v. F_P.C., 100 AppDC 205, 243 
F. 2d 628. 

*No application for rehearing was filed before the Commission in this 
proceeding, supra, p. 8. But even assuming, arguendo, that the PSC’s mo- 
tion for reconsideration here could be deemed to be such a pleading, its 
failure therein to urge any objection to the applicability of Memphis de- 
prives the Court of jurisdiction to consider that objection. 
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| 187, 157, Note 22, F.P.C. v. Colorado Interstate Gas Co., 348 
US. 492, 497-500; Panhandle Eastern Pipe Line Co. v. F P.C., 

| 324 US. 635, 649, 650; Michigan Consolidated Gas Co. v. 
FP.C., — AppDC —, 282 F. 2d 854, 858; Street v. FP.C., 
107 AppDC 327, 277 F. 2d 357; Dayton Power & Light Co. v. 
F.P.C., 102 AppDC 164, 165; 251 F. 2d 875, 876; Memphis, 
supra, 100 AppDC at p. 209, 243 F. 2d at p. 682. 


CONCLUSION 


For the foregoing reasons we respectfully submit that the 
petition for review should be dismissed. 
Joun C. Mason, 
General Counsel, 
Howarp E. WAHRENBROCE, 
Solicitor, 


Rosert L. Russet, 
Assistant General Counsel, 
For respondent. 
Federal Power Commission, 
Washington 26, D.C. 


Of counsel: 
Davmw J. Bagpin, 
Attorney. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of intervenor, the questions presented 
for decision are: 


1. Whether the Commission erred in refusing to permit 
‘the intervention of petitioner based on the contention of 
‘petitioner that any state commission may intervene as a 
imatter of right in any Commission proceeding merely by 
filing a notice of intervention without showing any inter- 
‘est in the proceeding, in light of Section 15(a) of the Nat- 
‘ural Gas Act, and the Commission rules implementing 
‘such section, which state that the Commission may admit 
any ‘‘interested”’ state commission. 


9. Whether under the above referred to statute and rules 

‘the Commission erred in refusing to permit the interven- 

tion of a state regulatory commission where none of the 

‘gas involved in the proceeding will be transported, sold, 

or consumed in the state represented by such commission, 

' and no certain or direct effect upon the consumers in said 
state is shown. 
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Section 1.8 
Section 1.8(a) (1) 
Section 1.37(f) 


IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 15,366 


Pusiic Service CoMMISSION oF THE State or New Yorx, 
Petitioner, 
v. 


FrperaL Power Commission, Respondent, 
Sourn Texas Natura, Gas GatHerrne Company, 
Seti Or Company, Intervenors. 


On Petition for Review of Orders of the Federal Power 
Commission 


COUNTERSTATEMENT OF THE CASE 
Nature of the Proceedings 


Petitioner in this case attacks as invalid three Federal 
Power Commission orders issued March 26, 1959, April 
27, 1959, and July 16, 1959, by virtue of which petitioner 
was denied intervention in respondent’s consolidated pro- 
ceeding entitled Re Texas Illinois Natural Gas Pipeline 
Co., Docket No. G-14829, which proceeding was held un- 
der Section 7 of the Natural Gas Act, as amended, act 
of June 21, 1938, c. 556, 52 Stat. 822, U.S.C., Title 15 
§ 717f (hereafter referred to as the act) on applications 
for certificates of public convenience and necessity. 
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‘The Proceedings Before the Commission 


Producer applicants Horace C. Hargrave, Sunray Mid- 
Continent Oil Company, Union Producing Company, and 
Roy H. Bettis and G. Frederick Shepherd (a partnership) 
sought certificates from respondent Federal Power Com- 
mission (Commission) for sales of natural gas from 
Hidalgo County, Texas Railroad District No. 4, at initial 
prices of from 14.5¢ to 16¢ per Mef. These applicants 
proposed to sell to South Texas Natural Gas Gathering 
Company (South Texas); South Texas in turn sought 
authorization to gather and deliver this gas to Texas Thi- 
nois Natural Gas Pipeline Company (Texas Illinois) at 
an initial price of 19.5¢ per Mef. Producer-applicant Shell 
Oil Company sought authorization to sell gas from Hidalgo 
and Starr Counties in Texas Railroad District No. 4 to 
Texas Illinois, at an initial price of 18¢ per Mcf; South 
Texas was to gather and deliver this gas to Texas Illinois 
for 1.5¢ per Mef.* 


By petitioner’s own admission, ‘‘none of the gas pro- 
posed to be sold in the instant proceeding will be trans- 
ported, sold or consumed in New York State...” Pet. 
Rev. 5.27 


Nevertheless, petitioner filed, on March 16, 1959, a Notice 
of Intervention in these Commission proceedings, merely 
stating that 


“The Public Service Commission of the State of 
New York, a regulatory body of the State of New 
York having jurisdiction to regulate rates and charges 
for the sale of natural gas within said State, hereby 


Texas Illinois. 


2In accordance with this court’s order of July 27, 1960, citations are made 
to the record as certified to this court; citations to petitioner’s petition for 
review and brief are in the form Pet. Rev. — and Pet. Br. —, respectively. 
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gives notice that it intervenes in these proceedings”’ 
(R. 3910). 


No interest to support or justify the intervention was 
alleged or shown. Section 15(a) of the Natural Gas Act, 
supra, states that ‘‘the Commission in accordance with 
such rules and regulations as it may prescribe, may admit 
as a party any interested State, State Commission, munici- 
pality or any representative of interested consumers ...’’ 
(emphasis added); section 1.37(f) of the Commission’s 
Rules of Practice and Procedure states that ‘‘any inter- 
ested State commission may, as a matter of right, inter- 
vene in any proceeding before the Federal Power Com- 
mission, as provided in section 1.8’? (emphasis added). 
Section 1.8 sets forth the manner in which an interested 
state commission effects its intervention, by providing for 
the filing of a notice of intervention.* 


On March 26, 1959, respondent denied petitioner’s inter- 
vention but granted petitioner limited participation 


‘in the instant proceedings for the limited purpose of 
making, and only insofar as necessary to enable it to 
so make, a showing which will establish the existence 
of any real and valid but as yet undisclosed interest, 
if any, that it might have in the instant proceedings 
as a basis for its intervention therein’’ (R. 3939-40). 


Five days after this order was issued, the hearing in this 
proceeding began, and continued until April 3, 1959 (RB. 
1-548). Petitioner appeared and stated that ‘‘we are 
intervenors in this proceeding as of right and .. . we need 
not make any further showing to support our interven- 
tion”? (R. 17). Petitioner then stated its alleged interest 
in the proceeding. It stated that the prices being proposed 
could not ‘‘fail to affect the price at which gas is sold and 
consumed in New York,’’ and that the highest price pres- 


3 Section 15 of the Natural Gas Act and sections 1.8 and 1.37(f) of the 
Commission’s Rules of Practice and Procedure are set out in Appendix A to 
petitioner’s brief. 
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ently paid in Texas Railroad District No. 4 is 16%4¢ per 
Mef, while in the two counties here involved it is 16¢ (R. 
18-19). These assertions were proved incorrect by later 
evidence of record, as will be shown, infra. Petitioner 
reasoned that in order to continue purchasing gas in the 
area involved, a New York-serving pipeline would have 
to ‘‘meet or better any prices that are certificated in this 
proceeding .. .’’ (R. 20). 


The New York Commission asserted, as another basis 
for its interest, that the 18¢ Shell price would play a part 
in the redetermination of Tennessee Gas Transmission 
Company’s suppliers’ rates, which redetermination would 
occur on November 1, 1959 (R. 20). Again, by the evi- 
dence of record it was shown conclusively that the prices 
involved in this proceeding could not play any part in that 
redetermination in any case, nor could they in any other, 
without further Commission action. There then followed 
some more general allegations concerning the part that 


Texas prices played in other contract negotiations (R. 21). 


The New York Commission then requested the issuance 
of subpoenas for the attendance of three witnesses, and 
the production of documents, in order to make a showing 
in support of its allegations. Stating that the Commis- 
sion order of March 26, 1959, had been received the day 
before the hearing, counsel for petitioner orally requested 
the attendance of the Vice President in charge of the Gas 
Supply Section of Transcontinental Gas Pipeline Com- 
pany; the Vice President in charge of Gas Supply for 
Tennessee Gas Transmission Company; and the Superin- 
tendent of the Gas Supply Department of Trunkline Gas 
Company; in addition, the request asked for the produc- 
tion of all of Tennessee Gas Transmission Company’s gas 
purchase contracts in Texas Railroad District No. 4 (BR. 
21, 22). 


5 


The examiner stated that, on the basis of the ‘‘very 
brief showing that was made as to each one of the wit- 
nesses,”’ he could not act on the request, and that it should 
be filed with the Commission and served on the parties (R. 
25). This the New York Commission did, on April 3, 
1959 (R. 3963). Its Application for Subpoenas for the 
Attendance of Witnesses and for the Production of Docu- 
ments Pursuant to Rule 1.23 repeated its earlier asser- 
tions, and then stated ‘‘that if any additional showing in 
support of its allegations is necessary, such showing may 
be made by reference to documents and records contained 
in the Commission’s files’? (R. 3963-70). 


On April 27, 1959, the Commission issued its Order 
Denying Motion for Issuance of Subpenas (R. 4028). In 
it, it noted the New York Commission’s allegations, and 
concluded that 


‘‘What the New York State Commission, in effect, is 
seeking to do is to convert these proceedings into pro- 


ceedings involving conjectural and speculative in- 
creases which consumers in the State of New York 
may be required to pay in the future’’ (R. 4029). 


The Commission stated that any new purchases of gas in 
the area involved would have to be approved by it, both 
as to the producer and the pipeline company, and that at 
that time the New York Commission could, if the gas were 
destined for New York consumers, intervene as a matter 
of right, as it would then have an interest which would 
justify its participation, but that participation in the 
instant proceeding did not appear to be ‘‘reasonable, ap- 
propriate, or necessary in the public interest as a remedy 
to accomplish the objectives which it states’? (R. 4029). 
Observing that the New York Commission had been 
granted ‘‘limited participation to enable it to establish 
affirmatively its right to intervene,’’ and that the evidence 
which it sought via subpoena was available in the Com- 
mission’s files and could have been presented long ago, 
the Commission’s order stated that 
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‘the New York State Commission’s allegations in its 
pleadings filed in these proceedings has not demon- 
strated that the evidence which it seeks to obtain 
through the issuance of subpenas is relevant and ma- 
terial to the inquiry in the Texas Tllinois consolidated 
proceedings’’ (R. 4030). 


On May 27, 1959, the New York Commission filed an 
Application for Reconsideration of Orders of March 26 
and April 27, 1959. It therein sought acknowledgment of 
its status as an intervenor, and the issuance of the re- 
quested subpoenas ; it also made an offer of proof, and 
requested guidance as to the making of a showing of 
interest (R. 4032-43). 


The Commission’s Order Denying Motion for Reconsid- 
eration, issued on July 16, 1959, denied petitioner’s motion 
for reconsideration, stating that no new questions were 
presented which had not already been fully considered by 
the Commission (R. 4046-48). The order repeated that 


‘Since Petitioner is not an interested State commis- 
sion within the meaning of Section 15(a) of the Act 
or Section 1.37(f) of the Commission’s Rules and, 
consequently, not automatically entitled to intervene 
as a matter of right upon the filing of a notice of 
intervention for the reasons pointed out in the orders 
of March 26, and April 27, the question is whether 
Petitioner is entitled to intervene as a matter of dis- 
cretion. If Petitioner’s interest were of such a nature 
that its participation as an Intervener would or may 
be in the public interest then Petitioner would be per- 
mitted to intervene in these proceedings’’ (R. 4047). 


On September 14, 1959, the New York Commission filed 
its petition to review the J uly 16, 1959, order and the two 
prior ones of March 26, 1959, and April 27, 1959. 


Present Status of the Proceeding 


The presiding examiner issued his intermediate deci- 
sion on August 25, 1959, recommending the issuance of 
unconditioned certificates of public convenience and nec- 


7 


essity to the applicants (Pet. Rev. G 1-30). In dealing 
with the proposed prices, he found that both interstate and 
intrastate competitive prices bore on the levels arrived at; 
that the prices involved ‘‘do not establish a new price 
plateau’’; and that ‘‘no adverse effect has been shown 
upon any other purchaser of gas in South Texas either by 
reason of favored-nation, price redetermination or other 
contract provisions in gas-sale contracts” (Pet. Rev. G 
17-25). 


On December 1, 1959, the Federal Power Commission 
issued an order affirming and adopting the examiner’s de- 
cision. 22 F.P.C. 979. This was followed, on December 
24, 1959, by an Application for Rehearing and Reconsid- 
eration of Order Issuing Certificates of Public Conven- 
ience and Necessity, filed by the New York Public Service 
Commission, in which it requested that its intervention be 
allowed, and that the December 1, 1959, order issuing cer- 
tifieates be set aside or modified. The Federal Power 
Commission’s reply to these requests was its order issued 
January 26, 1960, denying rehearing. The Commission 
stated therein that the New York Commission had never 
demonstrated any basis for aggrievement by the issuance 
of certificates for service in the midwestern area, 


On February 18, 1960, petitioner filed a petition for 
review of the Commission’s December 1, 1959, order, and 
also for review of the three prior orders of March 26, 
April 27, and July 16, 1959. This court dismissed that 
petition to review the Commission’s final order granting 
certificates, in Public Service Comm'n of the State of New 
York v. Federal Power Comm’n, Nos. 15,365, 15,366, 15,- 
580 (April 28, 1960). This court’s action in that proceed- 
ing was founded upon its decision that petitioner had only 
that limited status as a party to the proceeding which was 
correlative to its attempt to intervene in that proceeding, 
and therefore had no standing to review the final certifi- 
cate order. 
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Petitioner filed a petition for rehearing of this court’s 
order of April 28, 1960, which was denied per curiam on 
June 1, 1960. 


STATUTE INVOLVED 


Reference is made to the appendix of petitioner’s brief 
for the relevant portions of the Natural Gas Act and of 
the Federal Power Commission Rules of Practice and 
Procedure. 


SUMMARY OF ARGUMENT 


L A State Commission Is Not Entitled to Intervene as of Right 
Merely by Filing a Notice of Intervention 


Section 15(a) of the Natural Gas Act states that ‘‘the 
Commission in accordance with such rules and regulations 
as it may prescribe, may admit as a party any interested 
State, State Commission, municipality or any representa- 
tive of interested consumers . - 2? rule 1.37(f) of the 
Commission’s Rules of Practice and Procedure specifies 
that ‘‘any interested State commission may, as a matter 
of right, intervene . - ., aS provided in §18.’? The two 
pronouncements specify plainly that an intervening state 
commission must make apparent its interest in the pro- 
ceeding as a basis for its intervention. Interest as used 
in the statute and the rule does not connote simple ‘‘con- 
cern,’’ but rather, @ substantial and immediate connection 
with the specific subject matter of the Commission pro- 
ceeding. 


Il. Where Petitioner Lacked the Direct Interest Requisite for 
Intervention As of Right, the Commission's Denial of Inter- 
vention Was Not Erroneous. 


The failure of the petitioner to establish this interest 
when provided with the opportunity demands that the 
petition for review be dismissed. Since petitioner did not 
show sufficient interest to entitle it to intervene as of right, 
petitioner’s claim on this basis is without merit. 
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In order to show the requisite interest, petitioner would 
have to demonstrate that the denial of its participation 
in a proceeding concerning the issuance of certificates of 
public convenience and necessity to the applicants involved 
would result in a direct and substantial injury to the 
interests petitioner represents. No such direct injury has 
been demonstrated by petitioner. 


The evidence of record specifically shows that the pro- 
posed initial prices do not, as petitioner alleges, exceed 
the present competitive prices in the area involved. 


The feared injury to petitioner’s interests is not direct, 
but remote and conjectural. None of the gas involved will 
go to New York consumers. The effect of the proposed 
prices on any future acquisitions of gas by New York pur- 
chasers from the area involved depends upon a series of 
contingencies. The fact that many times prices later ar- 
rived at are lower than earlier ones in the same area is 
evidence that price levels are not simple progressions up- 
ward to the highest price, as contended by petitioner, but 
depend upon many factors of differing significance in each 
instance. The role of the prices in this case, which do not 
establish a new high, in influencing later acquisitions as 
competitive levels, or via favored nation or price redeter- 
mination clauses, depends not only on whether the later 
specific purchases do occur and whether these prices in 
fact have any effect upon them, but also upon whether the 
Federal Power Commission sanctions those future trans- 
actions, upon which it must pass. It is a well-established 
principle of law that where feared injury is remote and 
conjectural or contingent upon future administrative ac- 
tion, aggrievement is not present. 
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IIL. Commission Denial of Petitioner's Intervention Where 
Petitioner’s Indicated Interest Was Remote and Conjec- 
tural Was Not an Abuse of Discretion. 


Since petitioner’s indicated interest was too remote and 
contingent to entitle it to intervention as of right, peti- 
tioner’s intervention was in the discretion of the Com- 
mission. 

Where petitioner had been afforded full opportunity to 
make evident its interest in this proceeding, and where 
petitioner did not show any direct and certain connection 
between the subject matter of the proceeding and New 
York consumers, or that petitioner’s participation would 
be in the public interest, it was not an abuse of discretion 
to deny its intervention. 


ARGUMENT 


L A STATE COMMISSION IS NOT ENTITLED TO INTERVENE AS 
OF RIGHT MERELY BY FILING A NOTICE OF INTERVENTION 
Petitioner reads rule 1.8(a)(1) of the Commission’s 

Bules of Practice and Procedure as allowing state com- 

missions to intervene in any Commission proceeding as a 

matter of right simply by filing a notice of intervention. 

Pet. Rev. 9, Pet. Br. 13. Petitioner contends that the 

“tact of filing Notice, without more, establishes that the 

filing agency is ‘interested’ (see Section 15(a) of the Act 

and Section 1.37(f) of the Commission’s Rules)’’ (Pet. 

Rev. 9). This interpretation deprives the word ‘‘inter- 

ested”’ in the statute and Commission rule of any conno- 

tation of ‘‘affected’’ or ‘‘connected with’’ and reduces it 
to expressing the connotation of ‘‘concern.”’ 


This contention of petitioner is directly contradictory 
to a statement of this court in Memphis Light, Gas & Water 
Div. v. Federal Power Comm’n, 100 U.S.App.D.C. 205, 
243 F.2d 628 (D.C. Cir. 1957), a case which will be dis- 
cussed infra as dispositive of petitioner’s instant petition 
for review. This court indicated in the Memphis case that 
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one with petitioner’s status as a regulatory body must, 
under Section 15(a) of the act, make apparent its interest 
in a specific proceeding. At pp. 634-35 this court stated: 


‘As new matter in the petition for rehearing, it was 
argued for the first time, that Memphis Division, a city 
department for the sale and distribution of gas, is a 
‘regulatory’ body, within the meaning of the Commis- 
sion’s Rule2® Aside from the fact that Memphis had 
previously alleged and argued its position as a city 
gate customer of Texas Gas, which it seems to be, the 
Memphis Division was still bound under Section 15(a) 
of the Natural Gas Act® to make a showing that would 
call for exercise of the Commission’s discretion per- 
mitting intervention.’”’ (Emphasis added.) 

“61918 C.FLR, § 1.8 (1949). 

«62015 U.8.C.A. § 717n(a).”? 


Interpretation of a rule made under the authority of a 
statute begins with the statute. Section 15(a) of the Nat- 
ural Gas Act states that: 


‘| _. In any proceeding before it, the Commission in 
accordance with such rules and regulations as it may 
prescribe, may admit as a party any interested State, 
State Commission, municipality or any representative 
of interested consumers or security holders, or any 
competitor of a party to such proceeding, or any other 
person whose participation in the proceeding may be in 
the public interest.”’ 


It should be noted that the word “‘interested’’ in Section 
15(a) applies to a ‘‘State commission.”’ Also, the same 
sentence of Section 15(a) continues ‘‘or any representative 
of interested consumers. ...’’ (Emphasis added.) 


‘Interested’? in this context connotes the connection of 
the interested party to the proceeding by some direct right 
that may be affected by the outcome of the proceeding; it 
does not include those whose interest is only general. The 
Supreme Court, with Mr. Justice Frankfurter writing for 
the majority, commented to this effect when dealing with 
the word ‘‘interested’’ in sections of another statute: 
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the g 

‘the complaint mus 

sents others having, 2 

be injuriously affected by the or 

League v. United States, 289 U.S. 113, 119, 53 S.Ct. 543, 
545, 77 L.Ed. 1069. In each case, the sufficiency of the 
4nterest’ in these situations must be determined with 
reference to the particular context in which the party 
seeks to assert its position.” Alleghany Corp. v. Bres- 
wick & Co., 353 U.S. 151, 173 (1957). 


The Federal Power Commission, pursuant to the authori- 
zation conferred upon it by Sections 15(a) and 16 of the 


Natural Gas Act, promulgated rule 1.37(f) of its Rules of 
Practice and Procedure, as follows: 


<< Intervention by state commissions. Any interested 
State commission may, as a matter of right, intervene 
in any proceeding before the Federal Power Commis- 
sion, as provided in §1.8.”’ 


Thus any interested state commission may enter a proceed- 
ing by the means and in the manner set out in rule 1.8, 
which in pertinent part provides: 


“67.8 Intervention 
(a) Initiation of intervention. Participation in a pro- 
ceeding as an intervener may be initiated as follows: 


(1) By the filing of a notice of intervention by a 
State Commission, ..-- 


(2) By order of the Commission upon petition to in- 
tervene. 
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(b) Who may petition. A petition to intervene may be 
filed by any person claiming a right to intervene or an 
interest of such nature that intervention is necessary 
or appropriate to the administration of the statute un- 
der which the proceeding is brought. Such right or in- 
terest may be: 


(1) A right conferred by statute of the United 
States; 

(2) An interest which may be directly affected and 
which is not adequately represented by existing par- 
ties and as to which petitioners may be bound by the 
Commission’s action in the proceeding (the following 
may have such an interest; consumers served by the 
applicant, defendant, or respondent; holders of se- 
curities of the applicant, defendant, or respondent ; 
and competitors of the applicant, defendant, or re- 
spondent). 

(3) Any other interest of such nature that petition- 
er’s participation may be in the public interest.’’ 


If a state commission cannot qualify as an interested state 
commission under Section 15(a) and rule 1.37(f), it can- 
not intervene by simply filing the notice of intervention 
under rule 1.8. The Commission has so interpreted the 
statute and its rules in previous cases. One involving the 
very petitioner here was Re Southern Natural Gas Co., 
Docket No. G-11234, where the New York Public Service 
Commission tried to intervene in a certificate proceeding in 
which, like the instant case, none of the gas involved would 
go to New York, nor did the pipeline involved, Southern 
Natural Gas Company, sell any gas in New York. In its 
Order Denying in Part and Dismissing in Part Application 
for Rehearing, issued August 16, 1957, the Commission 
stated: 


“| the basic premise of Petitioner that every plead- 
ing filed by a State Commission and bearing a caption 
of ‘Notice of Intervention’ and reciting that it is filed 
pursuant to Section 1.8(a) of the Rules, is in fact and 
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in law a filing as of right regardless of the allegations 
or averments contained therein is so obviously erro- 
neous as to not warrant further discussion’? (18 F.P.C. 
179, 180).* 


Nevertheless, the New York Commission in this case pro- 
ceeded on the basis of its erroneous interpretation of the 
statute and the rules thereunder as allowing a state com- 
mission to intervene as of right merely by filing a notice of 
intervention. A state commission, in order to intervene as 
of right in a Commission proceeding, must show an ade- 
quate basis of interest where it is not apparent.® 


I. WHERE PETITIONER LACKED THE DIRECT INTEREST REQUI- 
SITE FOR INTERVENTION AS OF RIGHT, THE COMMISSION'S 
DENIAL OF INTERVENTION WAS NOT ERRONEOUS, 


If the New York Commission had had a direct and im- 
mediate interest so as to be an interested state commission 
within the meaning of Section 15(a) of the act and rule 
1.37(f), it would have been entitled to intervene as of right, 


and the denial of that right would constitute error. The 
three complained-of orders of the Commission denying pe- 
titioner party status and refusing to issue the requested 
subpoenas were based upon findings that petitioner had not 
shown that it possessed the requisite interest, or, in the 


«It is plain that petitioner here was made aware of the requisites of inter- 
vention by notice applicable to it long before this proceeding arose; petitioner 
thus cannot be heard to complain of any last minute surprise demands made 
upon it as to a required showing of interest in this proceeding. 


5 The interchange between the presiding examiner and counsel for petitioner 
at the opening of the hearing seems to indicate that even petitioner has some 
difficulty with a reading of the act and the regulations thereunder which makes 
a showing of interest unnecessary (R. 17-18). After counsel for petitioner had 
stated that petitioner was an intervenor as of right and need make no further 
showing, the examiner asked her opinion as to whether or not the State of 
Washington could intervene. Counsel for petitioner replied that she had no 
idea as to Washington’s possible interest. In the ensuing exchange the exam- 
iner stated that he felt that the answer indicated that the instant question 
did involve provable interest and was not just a matter of statute. 
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case of the subpoenas, that its proposed use of them would 
not demonstrate that interest.° 


A. The Interest Required to Establish Intervention as a Matter 
of Right Must Be Direct and Immediate Such As Would 
Constitute Aggrievenment. 


This court has several times stated that any person who 
would be aggrieved by a Commission order is also a person 
who has a right to intervene in the proceeding from which 
that order emanated.’ These cases establish that one claim- 
ing a right to intervene must show a direct and immediate 
interest, such as that of an economic competititor. 


The Memphis case, handed down by this court in 1957, 
involved a factual situation and allegations pertaining 
thereto very similar to this case. Memphis, engaged in the 
sale and distribution of natural gas in the Memphis area, 


6 Petitioner has several times made a point of the fact that it did not receive 
the Commission’s order of March 26, 1959, granting limited participation, at 
the New York Commission’s Albany offices until 11 a.m. on March 30, the day 
before the hearing began; its counsel also remarked upon this on March 31, 
1959, in the hearing, stating that she did not receive a copy until the morning 
of the 31st, since she was stationed in New York (R. 3964, 4038, 16, 117, Pet. 
Rev. 7). Counsel significantly stated only that the order was received in 
Albany on March 30, but did not claim that the Public Service Commission 
was Without knowledge of its contents until that date (R. 16). 

Furthermore, long before March 30, 1959, the New York Commission was 
well aware that in proceedings where none of the gas involved was destined 
for New York it could not intervene merely by filing a notice of intervention 
bare of allegations of interest, but would have to establish its status as an 
interested state commission whose intervention would be in the public interest. 
The Commission’s order of January 30, 1959, in the Trunkline proceeding 
(Re Trunkline Gas Co., Docket No. G-15394) specifically apprised petitioner 
of this burden. 21 F.P.C. 133. Also, the Southern Natural Gas Co. proceed- 
ing, supra, afforded recent notice to the New York Commission of the requisites 
for intervention under these circumstances. 


2 National Coal Ass’n v. Federal Power Comm’n, 89 U.S.App.D.C, 135, 191 
F.2d 462 (D.C. Cir. 1951); 

Memphis Light, Gas § Water Div. v. Federal Power Comm’n, 100 U.S8.App. 
D.C, 205, 243 F.2d 628 (D.C. Cir. 1957) ; 

Virginia Petroleum Jobbers Ass’n v. Federal Power Comm’n, 105 U.S.App. 
D.C. 172, 265 F.2d 364 (D.C. Cir. 1959). 
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had sought to intervene in a Commission proceeding cer- 
tificating four natural gas producers to make sales from 
fields in Louisiana to American Louisiana Pipeline Com- 
pany, who planned to transport the gas from Louisiana to 
the Michigan-Wisconsin area. Memphis asserted that its 
status as a city-gate customer of Texas Gas Transmission 
Company, who purchased gas from fields near those from 
which the sales to American Louisiana were being made by 
the four producers, and its status as a city department sell- 
ing gas, constituted it a party interested in the prices 
American Louisiana was to pay to the four producers, al- 
though the gas involved was to go to an entirely different 
area. 


This court stated that Memphis had not shown by its 
allegations any direct or immediate injury and that it thus 
lacked that status which would entitle it to intervention as 
of right. Memphis alleged that the sales contracts of the 
producers contained price adjustment clauses and favored 
nation clauses, and that ‘‘ ‘in the natural course of events 
these... clauses ... will affect the prices which Texas Gas 
Transmission Corporation, its supplier, will have to pay 
for natural gas near such fields when its contracts . . . have 
to be renegotiated,....’’? 243 F.2d at 632. Memphis 
made no assertions of any contractual relationships between 
Texas Gas and the producers, or of any relationship of 
Memphis to American Louisiana or the producers. This 
court stated that ‘laying aside Texas Gas for the moment,”’ 
Memphis could have no interest in prices paid by American 
Louisiana to the producers. Ibid. In contrast, this court 
said, it had had a direct interest in the earlier pipeline 
proceeding involving its supplier, Texas Gas. This court 
then went on to state: 


‘‘How prices paid by American Louisiana to its sup- 
pliers, which were not alleged to have any relationship 
with Texas Gas, would adversely ‘affect’ prices to be 
paid by Texas Gas to its suppliers, or how or when 
prices paid by Texas Gas would adversely affect Mem- 
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phis remained for the Commission’s speculation. There 
is no allegation that the Commission had approved or 
would approve the price adjustment or favored nation 
clauses, or that ‘the prices’ are unreasonable. That 
there is no allegation of direct and immediate injury to 
Memphis seems obvious. That the Commission could 
readily conclude, in view of Phillips Petroleam Co. v. 
State of Wisconsin,” that it is authorized effectively 
to deal with future rate problems if and when they 
might arise seems equally clear.* Absent a showing by 
Memphis of entitlement to intervention as of right, it 
was open to the Commission to conclude Memphis had 
equally failed to demonstrate current aggrievement 
calling for intervention in the exercise of its discre- 
tion. Id, at 632-33.° 


Again, at p. 634, this court remarked that there was no 
clear demonstration of how the producers’ prices would af- 
fect Memphis’ prices, Memphis ‘‘merely assuming a con- 
tingency presently speculative, namely that the Commis- 
sion will permit some different or higher price than is now 


received from Memphis by Texas Gas....’’ 


This court in the Memphis case referred to the National 
Coal case, supra, wherein it was held that one aggrieved by 
a Commission order would be entitled to intervene in the 
proceeding involved. 191 F.2d at 466-67. This court stated 
that ‘“‘there are some persons who have a right to partici- 
pate in Commission proceedings and some who do not,’’ and 
that any person, such as a competitor, who could establish 
aggrievement by a Commission order would have a right 
tointervene. Ibid. 


8 Tho court’s note 13 points out that independent producers are subject to 
the continuing jurisdiction of the Commission, and cites, among other cases, 
Eochester Telephone Corp. v. United States, 307 U.S. 125 (1939). 


9 The court’s footnote 14: ‘15 U.S.C.A. § 717 n(a); National Coal Ass’n 
y. Federal Power Commission, 1951, 89 U.S.App.D.C. 135, 191 F.2d 462, 466, 
467. If Memphis on this record could be deemed entitled to intervene, all city 
gate customers of Texas Gas might assert like prerogatives, It may be doubted 
that Congress contemplated any such result. United States Cane Sugar Refin- 
ers’ Ass’n v. McNutt, 2 Cir., 1943, 138 F.2d 116, 120.’’ 
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Based upon the same economic competitor rationale is the 
Virginia Petroleum Jobbers case, supra. There, fuel oil 
interests were held aggrieved by a Commission order and 
therefore allowed to intervene, on the strength of the direct 
economic injury of competition, this court basing its opin- 
ion in part upon the National Coal case. 


One of the major contingencies which prevents the peti- 
tioner herein from being aggrieved is that before the prices 
could affect it in any way, the Federal Power Commission 
would be called upon to lend its sanction. This is true un- 
der any of the allegations of petitioner. It is a firmly 
established principle of law that where the feared injury 
is contingent upon future administrative action, there is no 
aggrievement or standing to review. In United States v. 
Los Angeles & S.L.R.Co., 273 U.S. 299 (1927), Mr. Justice 
Brandeis explained that where the Interstate Commerce 
Commission promulgated an order determining the final 
value of the railroad’s property, the railroad could not sue 
to set it aside, but that when action were taken on the basis 
of it, then the railroad could contest it. Similarly, in 
Rochester Telephone Corp. v. United States, 307 U.S. 125 
(1939), Mr. Justice Frankfurter discussed this same prin- 
ciple that there is no review where future administrative 
action is needed to effect the injury, citing the Los Angeles 
case. 


“In group (1) the order sought to be reviewed does 
not of itself adversely affect complainant but only af- 
fects his rights adversely on the contingency of future 
administrative action. In view of traditional concep- 
tions of federal judicial power, resort to the courts in 
these situations is either premature or wholly beyond 
their province.’’ Id. at 180. 


Two recent cases further support this view. In Michi- 
gan Consolidated Gas Co. v. Federal Power Comm’n, 
U.S.App.D.C. _, 282 F.2d 854 (D.C. Cir. 1960), this court 
stated (at p. 858) : 
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“On the remaining ground for intervention—eco- 
nomic injury through industrial competition—we think 
Michigan Consolidated fares no better. It did not ob- 
ject to the authorization of this increased capacity and 
Panhandle did not propose to sell any of this gas to 
industrial customers. To make such sales at some fu- 
ture time, Panhandle must obtain a certificate of public 
convenience from the Commission. If the grant of such 
certificate would adversely affect Michigan Consoli- 
dated as a competitor, it will have ample opportunity 
to intervene at that time. National Coal Ass’n v. Fed- 
eral Power Comm., 1953, 89 U.S.App.D.C. 135, 191 
F.2d 462.’’ 


In Lynchburg Gas Co. v. Federal Power Comm’n, 3d Cir., 
Nos. 13,170 & 13,285, decided November 23, 1960, the peti- 
tioner Lynchburg Gas Co. (Lynchburg), a distribution 
company, was held not to be aggrieved because it had not 
established a right to intervene, and therefore its petition 
for review was dismissed. 


The asserted basis for intervention was very similar to 
that urged by petitioner herein. Lynchburg purchases from 
Atlantic Seaboard Corporation, who is a subsidiary of the 
Columbia Gas System, Inc. (Columbia). The Manufac- 
turers Light and Heat Company (Manufacturers) is also a 
subsidiary of Columbia. Lynchburg was attempting to in- 
tervene in a proceeding concerning Manufacturers, on the 
ground that the Federal Power Commission would apply 
its rate of return decision in the Manufacturers case to all 
the other subsidiaries of Columbia. The court stated: 


‘‘Lynchburg’s position is without merit. The setting 
of the rate of return in the Manufacturers’ filing does 
not preclude Lynchburg from offering such evidence as 
it may desire in the rate proceedings filed by its direct 
supplier. Cf. Boston Tow Boat Co. v. United States, 
321 U.S. 632, 633 (1944).’? Mimeo, p. 8. 


Thus, the law is clear that unless petitioner shows suf- 
ficient interest to confer a right to intervene, its interven- 
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tion is dependent upon the Commission’s discretion. An 
analysis of petitioner’s allegations reveals that it failed to 
establish a sufficient interest in law to support a right to 
intervene. Petitioner’s allegations herein raise the same 
question as was disposed of in the Memphis case. Petition- 
er concedes that the interest alleged in that proceeding was 
analogous to petitioner’s alleged interest herein. Pet. Br. 
22. Petitioner seeks to have this court reverse its deci- 
sion in Memphis because in petitioner’s opinion the Com- 
mission’s regulation under Section 7 of the Natural Gas 
Act has not brought about the result petitioner desires. But 
the law on intervention does not change to meet the desires 
of those only generally concerned. If in fact the Commis- 
sion is not performing its regulatory functions in a reason- 
able manner, which South Texas denies, or if the law relat- 
ing to intervention should be broadened to let in any and all 
persons with a general concern, then the remedy is with 
Congress, not the courts. Cf. Border Pipeline Co. v. Fed- 
eral Power Comm’n, 84 U.S.App.D.C. 142, 171 F.2d 149, 
152-53 (1948). 


B. Petitioner’s Allegation That the Proposed Prices Exceed 
Prevailing Field Prices Is Contrary to Fact 


The New York Commission in its petition for review 
states (at p. 5) that all of the proposed prices ‘exceed the 
dominant prevailing field prices in the area of the sales’’; 
that the 18¢ price exceeds any other price ‘‘heretofore cer- 
tificated or paid in Starr or Hidalgo Counties or elsewhere 
in Railroad District No. 4’; and that ‘‘in the entire State 
of Texas it is exceeded only by certain 20¢ prices recently 
certificated (Trunkline)....”’ 


In the hearing (R. 19) the New York Commission coun- 
sel stated that ‘‘as far as we are aware, the highest price 
presently paid in that district (Texas Railroad District No. 
4) is 1614 cents per Mef and the two counties involved in 
this proceeding so far as we know, the highest price is 16 
cents per Mef.’’ 
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The record in this proceeding refutes such contentions. 
It shows that Consolidated Edison Company of New York, 
Inc., purchased gas in Hidalgo County at the price of 19.25¢ 
per Mef (R. 425) ; that Coastal Transmission Corporation 
makes numerous purchases in the area at prices ranging 
from 16 to 17¢ per Mef (R. 404-07) ; that several sales in 
the area to Coastal Transmission were authorized by the 
Federal Power Commission in its Opinion No. 301 at 16¢ 
per Mef (R. 461); that there are six sales in the area with 
prices between 18 and 18.9¢ per Mef on file with the Com- 
mission (R. 399, 426-27); that temporary certificates were 
issued for sales by Arkansas Fuel Oil Corporation to United 
Gas Pipe Line Company at 18.28¢ per Mef in San Patricio 
County (R. 99, 165, 400) ; that Sun Oil Company made a 
contract in 1958 for gas sales from this area at 19.5¢ per 
Mcf, to Florida Power and Light Company (R. 96, 98). 
The area above referred to is Texas Railroad District No. 
4. 


In contradiction to its earlier statements to the Com- 
mission noted supra, petitioner at pages 4, 5 and 17 of its 
brief herein concedes that the Commission in its Opinion 
301, of December 28, 1956, in Houston Texas Gas & Oil 
Corp., 16 F.P.C. 118, had certificated a sale in Texas Rail- 
road District No. 4 at 17¢ per Mcf. Also, the record herein 
shows that another Coastal Transmission project was cer- 
tificated at prices up to and including 17¢ per Mef in Texas 
Railroad District No. 4 (R. 404-07, 447, 476). 


Petitioner constantly includes the South Texas price of 
1914¢ to Texas Illinois as being comparable with field and 
wellhead prices of producers in the area. As petitioner well 
knows, South Texas purchases gas from the producers, 
gathers such gas and transports it to the delivery point to 
the pipeline. South Texas’ facilities consist of 108 miles of 
pipeline and cost over 4 million dollars to construct. Ex- 
aminer’s decision herein; see Pet. Rev. G 6-7. The weighted 
average price which South Texas pays for gas is under 15¢ 
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per Mcf. The sales price of 19.5¢ was justified on a cost- 
of-service basis for the gathering and delivery of the gas. 
Id. at G 15-16. Therefore, petitioner’s allegation that 
South Texas’ sales price is ‘out of line’’ is without sub- 
stance. 


Thus it is seen that the evidence of record reveals that 
petitioner’s allegations as to existing competitive price 
levels in the area involved are erroneous as a matter of fact, 
and therefore cannot serve as a basis of petitioner’s al- 
leged interest. 


C. The Feared Injury Alleged by Petitioner Is 
Remote and Conjectural 


Petitioner’s asserted basis for its interest entitling it to 
party status is that the proposed prices will have a direct 
and adverse effect on future acquisitions in the area by 
New York-serving pipelines when those pipelines purchase 
further gas supplies in the area. Petitioner alleges that 
the prices involved herein will have the feared effect in 
three ways: first, these prices will become the floor for new 
contracts, so that later purchasers will have to meet or 
better them; second, that if New York-serving pipelines do 
meet these prices, favored nation clauses will cause their 
other contract prices to escalate; and third, that even if 
New York-serving pipelines do not buy any further gas in 
the area, their existing prices will be driven up under price 
redetermination clauses which provide for a periodic up- 
ward revision of contract prices by reference to the high- 
est prices paid in the area. 


In general, there are two main answers to these allega- 
tions. First, the prices involved herein cannot cause the 
feared injuries, because, as heretofore shown, they are not 
the highest competitive prices in the area involved. Sec- 
ond, even if they were the highest in that area, they could 
not operate in the manner feared unless certain contin- 
gencies were to occur. 
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The New York Commission’s allegation that as a rule 
any new price immediately becomes the minimum for the 
area, is not only unsupported, but is contrary to the demon- 
strable history of gas purchases in general. For one thing, 
different delivery points result in different prices, as do 
factors such as whether the gas is ‘‘wet or dry,’’ i.e., wheth- 
er it needs to be treated or dehydrated before entering the 
pipelines. As has been shown, supra, the highest producer 
prices involved herein, the Shell 18¢ and the Union 16¢, are 
below other area prices; moreover, the Hargrave gas being 
sold to South Texas herein at a price of 14.5¢ per Mef is 
much lower than the 16¢ and higher prices which are being 
paid under earlier contracts in the area involved. This 
demonstrates that later prices are not always equal to or 
higher than ones earlier arrived at, as claimed by petition- 
er. Even more conclusive evidence of the incorrectness of 
petitioner’s premise is revealed by the Commission deci- 
sion in a subsequent case where South Texas, since the in- 
stant case, is shown to have made subsequent purchases in 
the same area at prices ranging from 9¢ to 17¢ per Mcf. 
Of the 41 producer sales in that case, not one was made at a 
price as high as the 18¢ price in the instant case and the 
average was below 15¢. Texaco, Inc., Docket No. G-18078, 
order issued November 22, 1960. 


In the comparable Trunkline proceeding,” wherein the 
Commission allowed this same petitioner only limited par- 
ticipation for the purpose of showing its interest, Com- 
missioner Kline, contending that the intervention of peti- 
tioner should have been denied outright, asserts, in a note 
to his statement that the necessity in the future to “meet 
or better the proposed prices’’ argument is invalid, that: 


‘‘The statement that ‘any certification at a new high 
price immediately drives the price of uncommitted re- 
serves in the area up to the certificated level’ is not 
only sheer speculation but is a wholly unwarranted 
conclusion. In Vermillion Parish, one of the purchas- 


1021 F.P.C, 133 and 135. 
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ing areas here involved, a new high price of 20¢ was 
set in 1953 when this Commission certificated the Gulf 
Interstate Pipe Line Company which had purchased 
huge quantities of gas in the Erath Field. Despite the 
purchase in 1953 at this price, all other filings made 
with this Commission in the years 1953 to 1955, inclu- 
sive, were at substantially lower prices. In 1956, of 
six filings for sales of gas from Vermillion Parish, five 
were at 18¢ or below. In 1957, seven filings were made, 
all below the 20¢ figure and five of these below 18¢. 
T have used Vermillion Parish as an example, but it is 
ee of the other areas here involved.”? 21 F.P.C. 
at 136. 


The New York Commission in its allegations fails to 
show an understanding of the actual conditions under which 
gas reserves are purchased. Its conception concerning the 
“dominant prevailing field prices”’ reveals this lack, as does 
its non-recognition of the part that non-jurisdictional sales 
play in the competitive purchasing sphere. Gas purchases 
are not made at prices determined by the average level of 
initial prices in effect in past years. They are made at 
prices which are determined by a number of factors, only 
- one of which is the “going field price.” There is plentiful 
evidence in the record concerning the competitive part that 
intrastate sales play in creating a current ‘‘going price”’ 
that the purchaser must recognize (see, e.g., R. 129, 457- 
58). Other factors also play a large part in determining 
any specific sales price. The need for gathering or treat- 
ing, the size of the gas reserve available, its proximity to 
a pipeline, whether the seller is under pressure to sell be- 
cause of drainage or impending shut-in royalty payments 
and many other factors all enter into such a determination. 
See examiner’s decision herein, Pet. Rev. G 21. 


It is apparent that the proposed prices herein have not 
and will not establish a new price floor. Nor can petitioner 
show injury from them by means of favored nation or price 
redetermination clauses. Petitioner fears that if New 
York-serving pipelines do purchase gas at prices compar- 
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able to those herein, that the favored nation clauses in those 
pipelines’ contracts will cause their other contract prices 
to rise; petitioner also fears that even if New York-serving 
pipelines do not buy any further gas in the area, their ex- 
isting prices will be escalated under price redetermination 
clauses operated by the highest prices in the area. These 
feared injuries are far too speculative and remote to con- 
stitute petitioner an aggrieved party within the meaning 
of Section 19 of the Natural Gas Act. The prices herein 
could affect petitioner’s interests via favored nation clauses 
or as new price levels only upon the happening of the fol- 
lowing contingencies: (1) if New York-serving pipelines 
should decide to obtain new gas supplies in this area; (2) 
if they should be successful in locating reserves and in ne- 
gotiating contracts therefor; (3) if the producer prices were 
equal to or exceeded the prices herein; (4) if those con- 
tract prices were somehow attributable to these herein; 
(5) if the Federal Power Commission authorized the trans- 
actions at those proposed prices, and sanctioned the rate 
increase filings under the favored nation clauses. Only in 
the event these contingencies were to oceur could consum- 
ers of gas in New York State possibly be affected. But no 
direct and immediate injury has been shown at present. 


In the same manner, only if the New York-serving pipe- 
lines should redetermine their prices to producers on the 
basis of one or more of the prices herein and the Commis- 
sion allowed such increases to the producers, could the 
petitioner be affected by the prices herein. No such remote 
and contingent possibilities require that intervention be 
granted in this proceeding.“ In order to have an ‘‘inter- 
est” entitling intervention as a matter of law, a party must 


11 Petitioner also complains of the Commission’s action in denying the 
requested subpoenas (BR. 4028). However, a reading of the request therefor 
(B, 3963) makes readily apparent just what petitioner planned to show, and 
thus its pertinency could be judged without actual issuance of the subpoenas 
and presentation of the proposed material, which, incidentally, was available 
in the Commission files (supra, p. 5; RB. 4030; see also B, 112). 
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demonstrate that direct and immediate injury may result 
which would constitute aggrievement. If the alleged in- 
jury is conjectural and remote, the party lacks the aggrieve- 
ment necessary to establish the right to intervene as a mat- 
ter of law. 


Both pipelines and producers need Commission authori- 
zation to sell and transport gas in interstate commerce from 
this or any other area. The New York Public Service Com- 
mission could adequately protect its interest by intervening 
in those future proceedings which involve gas destined for 
New York. Here, the public interest can be adequately 
represented by the rightful intervenors and the appropriate 
state commissions, as well as by the Commission itself.” 


Petitioner in its brief makes certain statements concern- 
ing the protecton of its interests in later proceedings. At 
pages 20-21 petitioner alleges that if New York-serving 
pipelines are frozen out of the area involved there will be 
no future proceeding in which to assert its interests; alter- 
natively, that if the New York servers do purchase, it will 
be at the complained-of prices, and that if the respondent 
Commission refuses to certificate those prices the produc- 
ers will cancel their sales contracts. These allegations 
show just how conjectural petitioner’s interest is. It has 
been shown supra that new contract prices depend on many 
factors, not just other area prices. If sales are contracted 
which directly affect New York, petitioner can intervene, 
just as it is attempting to do herein, and oppose the prices. 
In fact petitioner has intervened, without objection, in a 
subsequent proceeding in which New York has an interest, 
involving sales from the same area. Texaco, Inc., Docket 
No. G-18078, supra. 


The case cited by petitioner at p. 21 of its brief [Textile 
Workers Union of America v. Allendale Co., 96 U.S.App. 


12 As above stated, in those instances where a would-be intervenor’s interest 
would not be directly involved until a later proceeding, aggrievement does not 
exist and therefore a sufficient interest is lacking to require intervention. See 
Rochester Telephone, supra, p. 18. 
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D.C. 401, 226 F.2d 765 (D.C. Cir. 1955), cert. denied, 351 
U.S. 909(1956)] does not support petitioner here. The 
appellants there allowed to intervene were (a) “a union of 
employees which will enjoy increased wages under the de- 
termination,’’ and (b) an employer competing with appel- 
lees, whose ability to compete would ‘‘be effectively de- 
stroyed if appellees succeed in their attack upon these de- 
terminations.’’ Id. at 766. Petitioner has shown no such 
direct injury. 


At pages 24-26 petitioner objects to the 18¢ price level 
for Texas Railroad District No. 4 announced by the Com- 
mission’s Statement of General Policy No. 61-1 (see Ap- 
pendix B to petitioner’s brief). However, this policy state- 
ment, by its own terms, protects petitioner’s right to come 
into a certificate proceeding and contest the prices in a case 
where petitioner is a proper party. The statement says: 
“These price levels ... are for the purpose of guidance and 
initial action by the Commission and their use will not de- 
prive any party of substantive rights or fix the ultimate 
justness and reasonableness of any rate level.’’ (Empha- 
sis added.) If, as a result of its policy statement the Com- 
mission does foreclose an intervenor or party to a certifi- 
cate proceeding under Section 7(c) of the act from its right 
to be heard as to the proper price to be allowed to producer 
applicants, then such party will be aggrieved and entitled 
to test the Commission’s action by court review. 


Finally, petitioner at pages 9, 13, and 25-26 of its brief 
refers to a November 22, 1960, order of the Commission 
which cited the certificate order herein as final. However, 
by order issued November 30, 1960, this error was correct- 
ed. Erratum Notice, Tezaco, Inc., Docket No. G-18078. 
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IIL COMMISSION DENIAL OF PETITIONER'S INTERVENTION 
WHERE PETITIONER'S INDICATED INTEREST WAS REMOTE 
AND CONJECTURAL WAS NOT AN ABUSE OF DISCHETION. 

Since petitioner’s indicated interest was too remote and 
contingent to entitle it to intervention as of right, petition- 
er’s intervention was in the discretion of the Commission. 

This court observed in the Memphis case that it had pointed 

out in the National Coal case “a very real distinction be- 

tween those who are entitled to intervene as of right and 
those who are entitled to intervention at the discretion of 
the Commission’’ (footnote omitted), 243 F.2d at 631, and 
that absent a showing justifying intervention as of right 

“it was open to the Commission to conclude Memphis had 

equally failed to demonstrate current aggrievement calling 

for intervention in the exercise of its discretion”’ (footnote 

omitted). 243 F.2d at 633. 


In Alston Coal Co. v. Federal Power Comm’n, 137 F.2d 
740, 742 (10th Cir. 1943), a coal company was denied inter- 
vention in a rate proceeding of a gas company; the court 


held that there was no right to intervene because the statute 
did not command the Federal Power Commission to weigh 
the effect on competing fuels in rate cases, and that there- 
fore the intervention was within the discretion of the Com- 
mission and the order denying intervention was not an ap- 
pealable order. 


Panhandle Eastern Pipe Line Company had attempted to 
intervene in the Commission proceeding involved in the 
Memphis case. It made no claim to intervention as of right, 
but argued that the Commission had abused its discretion 
in denying its intervention. Panhandle asserted as one of 
the bases for its intervention an interest in the market 
served by one of its customers which was to receive a sup- 
ply of gas from the project involved in the Memphis pro- 
ceeding. This court concluded that this interest was “‘too 
remote to ground Panhandle’s claim in the pending pro- 
ducers’ matter to an exercise of the Commission’s discre- 
tion in its favor.”? 243 F.2d at 631. 
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This court similarly concluded, in regard to Memphis, 
that Memphis ‘had failed to allege facts’’ demonstrating 
aggrievement or ‘‘that it was adversely affected by an order 
resulting in direct and immediate injury.’’ Thus, “lacking 
status entitling it to intervention as of right, Memphis has 
failed to show that the Commission otherwise abused its 
discretion in denying intervention.’’ 243 F.2d at 635. 


Petitioner herein was afforded full opportunity to make 
evident its interest in this proceeding. The Commission 
granted it limited participation for just that purpose. Since 
petitioner failed to show any real connection between the 
subject matter of the proceeding and the interest of the 
New York consumers which it represents, it was not an 
abuse of discretion on the part of the Commission to deny 
its intervention. 


CONCLUSION 


Wuenrerore, for the reasons above stated, intervenor 
South Texas Natural Gas Gathering Company respectfully 
submits that this court should affirm the Federal Power 
Commission’s orders of March 26, 1959, April 27, 1959, and 
July 16, 1959, and dismiss the instant petition for review. 


Respectfully submitted, 


Braprorp Ross 

Davin I. Grancer 
Ross, Marsh & Foster 
725 15th Street, N. W. 
Washington 5, D. C. 
Counsel for Intervenor 


Jack Ware, General Attorney 
South Texas Natural Gas Gathering Company 
Petroleum Tower 
Corpus Christi, Texas 

Of Counsel 


Dated January 16, 1961. 
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Statement of Questions Presented. 


1. Whether the Court has jurisdiction to entertain the 
petition to review to the extent petitioner claims it was 
entitled to intervene as a matter of right, petitioner not 
having applied for rehearing within thirty days after 
issuance of the order denying ‘‘of right” intervention. 


2. Whether, assuming the answer to Question 1 to be 
in the affirmative, a State commission having authority to 
regulate the rates at which natural gas may be sold in the 
State of New York may intervene as a matter of right in 
a certificate proceeding before the Federal Power Com- 
mission involving the sale of natural gas destined to States 
other than New York. 


3. Whether, in the circumstances of this case, the Fed- 
eral Power Commission abused its discretion in denying 
permissive intervention to petitioner. 
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Counter-statement of the Case. 


Shell Oil Company filed an application with the Federal 
Power Commission (Commission or FPC) under §7(c) of 
the Natural Gas Act [56 Stat. 83, 15 U.S. C. §717£(¢)] to sell 
to Texas Illinois Natural Gas Pipeline Company natural gas 
to be produced from three fields in Hidalgo and Starr 
Counties, Texas. These fields are located in Texas Railroad 
Commission District No. 4. The gas involved in the applica- 
tions is to supply Texas Dlinois’ customers in the Chicago 
area and elsewhere in the midwest. None of the gas 
involved in this proceeding is destined to the State of New 
York. 

By order dated February 20, 1959, the Commission con- 
solidated the Shell application for hearing with that of 
Texas Illinois and several other applications for certificates 
(RB. 3850-3853).* This order also fixed March 31, 1959 as the 
hearing date on the consolidated applications and specified 
March 18, 1959 as the last day on which petitions to inter- 
vene could be filed (RB. 3853). The hearing commenced 
before a Presiding Examiner on March 31, 1959 and con- 
cluded on April 3, 1959. 

None of the customers of Texas Illinois, nor any State, 
City, or State or municipal regulatory agency having 
jurisdiction over Texas Illinois or any of its customers 
intervened in opposition to any of the applications for 
certificates. 

Although none of the gas was destined to New York, 
petitioner filed with the Commission on March 16, 1959 a 
‘Notice of Intervention’’ which reads (R. 3910) : 


*The several applicants and the Federal Power Commission 
docket numbers are: Texas Minois Natural Gas Pipeline Company, 
Docket Nos. G-14829, G-17094; United Cities Gas Company, Docket 
No. G-16215; Shell Ow Company, Docket No. G-16766; Horace C. 
Hargrave, et al., Docket Nos, G-17035, G-17086; South Texas 
Natural Gas Gathering Company, Docket No. G-17050 ; Sunray Mid- 
Continent Oil Company, Docket No. G-17051; Union Producing 
Company, Docket No. G-17087; Roy H. Bettis and G. Frederick 
Shepherd, Docket No. G-17091. 
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“The Public Service Commission of the State of 
New York, a regulatory body of the State of New 
York having jurisdiction to regulate rates and 
charges for the sale of natural gas within said State, 
hereby gives notice that it intervenes in these 
proceedings. ’’ 


On March 26, 1959, the Commission issued an order 
which we deem crucial in evaluating our Question 1. In 
this March 26th order the Commission observed that peti- 
tioner’s notice of intervention was ‘‘pursuant to Section 
1.8(a) of the Commission’s Rules of Practice and Proce- 
dure’’ (R. 3939),* and that (R. 3940): 


‘An examination of the [applications for certifi- 
cates and certain other applications by parties seek- 
ing gas from Texas Illinois] reveals that (1) no 
part of the natural gas proposed to be sold, trans- 
ported and delivered will be transported, sold, deliv- 
ered, resold or consumed within the State of New 
York; and (2) that none of the applicants own or 
operate, or propose to own or operate, any gas facili- 
ties within said State.’’ 


It appears clear to us that the foregoing order of March 
26th denied petitioner’s claimed ‘‘of right’’ intervention. 
However, the order provides that ‘‘* * * in view of the 
possibility that [petitioner] might have a real and valid 
but as yet undisclosed interest in the proceedings which 
it could support if given the further opportunity to so 
do’’, and permitted petitioner to participate in the pro- 
ceeding for the limited purpose of establishing, if it could, 
that it had such an interest as to warrant its participation 
as an intervenor (R. 3940). Accordingly, petitioner was 
permitted limited participation for the stated purpose and 
its intervention was denied pending further order by the 
Commission (R. 3940). 

Petitioner did not apply for a rehearing on the March 
26th order until May 27, or more than 60 days after its 
attempted “‘of right’’ intervention was denied. 


® Section 1.8(a) and other pertinent parts of the Commission’s 
Rules are reproduced in the appendix hereto, infra, pp. 23-24. 
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For the purpose of a clearer understanding of the rather 
complicated procedural steps the following chronology of 
the more important events (all within 1959) is given: 


February 20—FPC notice of applications, consolidation 


March 
March 
March 


and date of hearing (March 31, 1959). 
16—Petitioner filed notice of intervention. 
18—Cut-off date for filing petitions to intervene. 


26—F PC order denying intervention ‘‘of right”’ 
but permitting limited participation to peti- 
tioner. 


31—Hearing began on merits of certificate 
applications (petitioner appeared at this 
hearing but tendered no witnesses nor docu- 
mentary evidence to establish an interest). 


3—Hearing concluded on certificate applica- 
tions. 


3—Petitioner filed application for subpoenas 
for attendance of witnesses and production 
of documents. 


27—F PC denied application for subpoenas. 


27—Petitioner applied for reconsideration of 
FPC’s orders of March 26 and April 27. 


16—FPC denied petitioner’s application for 
reconsideration. 


Statute and Regulations Involved. 


This review involves §15(a) and §19(a) and (b) of the 
Natural Gas Act [15 U. S. C. §§717n(a), 717r(a) and (b)] 
and §§1.8 and 1.37(f) of the Commission’s Rules of Prac- 
tice and Procedure [18 C. F. RB. 1.8, 1.87(f)], the pertinent 
portions of which are reproduced in the appendix hereto, 
infra, pp. 21-24. 


4 


Summary of Argument. 


A. On March 16, 1959, petitioner, assuming it was 
entitled to intervene as a matter of right, filed a notice of 
intervention in which it informed the Commission that it 
‘thereby gives notice that it intervenes in these proceed- 
ings’? (R. 3910). The Commission refused to accept the 
notice as an ‘‘of right”? intervention, but instead issued 
an order on March 26, 1959 in which petitioner was afforded 
the opportunity to prove, if it could, that it had such an 
interest which would serve as a basis for intervention 
(R. 3940). 

Petitioner did not apply for rehearing on this March 26 
order until May 27, 1959, more than two months after the 
order denying its attempted intervention as of right. 

On April 3, 1959 (within 30 days of the order denying 
intervention), petitioner did file with the Commission a 
document styled ‘‘Application for Subpoenas for the 
Attendance of Witnesses and for the Production of Docu- 
ments Pursuant to Rule 1.23’? (B. 3963-3970). This docu- 
ment was not an application for rehearing. Aside from the 
fact that the document does not conform to the require- 
ments of §19(a) of the Natural Gas Act for an application 
for rehearing (infra, p. 21), the prayer of the document 
makes this clear.°® 


sm). prayer of the application for subpoenas reads (R. 3969- 


‘For the foregoing reasons, we request that this applica- 
ted and that the subpoenas, heremabove 
requested, be issued. 

“In making this request, however, the New York Com- 
mission does not concede the propriety of the order of March 
26, 1959, denying our intervention herein, nor does it recede 
from its position 

‘1. That, per the Commission’s extant rule, it is an 
intervenor in this proceeding as of right; 

“2. That its allegations of interest are sufficient to sup- 
port its intervention without any additional showing; and 

“<3. That if any additional showing in support of its 
allegations is necessary, such showing may be made by 
reference to documents and records contained in the Com- 
mission’s files.’ (Emphasis supplied here and throughout.) 
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We submit that by not ‘‘conced[ing] the propriety of 
the order of March 26, 1959, denying our intervention 
herein”? and by not receding from its position that ‘‘it is 
an intervenor in this proceeding as of right”’, petitioner 
did not supply, it merely emphasized the need for, the 
application for rehearing. Yet it was not until May 27, 
1959 (two months after the order ‘‘denying our interven- 
tion herein’’) that petitioner filed an ‘‘Application for 
Reconsideration of Orders of March 26 and April 27, 1959”’ 
(R. 4033-4043), a clear recognition by petitioner that an 
application was required, but an equally clear indication 
that it came about 30 days too late. 

In Part I of its said belated (May 27) application for 
rehearing in which petitioner argued that the filing of its 
notice of intervention, without more, made it an intervenor, 
petitioner prayed: 


‘We therefore request reversal of the Commis- 
sion’s order of March 26 denying our intervention 
and further request the issuance of an order acknowl- 
edging the status of the New York Commission as 


a party-intervenor herein.” 


Section 19(a) of the Natural Gas Act affords to one 
aggrieved by an order of the Commission the right to 
‘apply for a rehearing within thirty days after the issu- 
ance of such order’? [15 U. 8. C. 717r(a)J. The same sec- 
tion of the Act makes it clear that such an application is a 
jurisdictional prerequisite to review. It provides [id.]: 


“No proceeding to review any order of the Commis- 
sion shall be brought by any person unless such per- 
son shall have made application to the Commission 
for a rehearing thereon.”’ 


It is our position that §19(a)’s requirement for the filing 
of an application for rehearing within 30 days after issu- 
ance of the order is jurisdictional to the right of review. 
If the application is not so filed, the Court is without juris- 
diction to entertain the petition to review. Public Service 
Comm. v. F. P. C., Nos. 15365, 15366 and 15580, D. C. Cir., 
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April 28, 1960 (not yet reported)*; Lynchburg Gas Co. v. 
F. P. C., Nos. 13,170 and 13,285, 3 Cir., Nov. 23, 1960 (not 
yet reported but reproduced as Appendix C herein—see 
infra, pp. 25-32). 

‘We take the above position with respect to what appears 
to be petitioner’s first argument that it was entitled to 
intervene as of right (Br., pp. 10-11, 13-15). In our view 
the Commission’s order of March 26, 1959, although it 
afforded petitioner the opportunity to establish grounds 
upon which the Commission could exercise its discretion in 
passing upon whether petitioner should be permitted to 
intervene, was an unequivocal rejection of the attempt to 
intervene as of right. It finally decided petitioner’s claim 
to “‘of right”? intervention and was an appealable order as 
to that determination. Sutphen Estates Inc. v. United 
States, 342 U. S. 19, 20 (1951); Public Service Comm. v. 
F. P. C., supra; Textile Workers Union of America v. 
Allendale Co., 96 U. S. App. D. C. 401, 226 F. 2d 765, 767 
fn. 6. 

If petitioner deemed its chosen course to have been 


right, it had but one avenue of approach: stand its ground, 
follow the statutory mandate by which to have the order 
judicially reviewed. Petitioner chose not to follow the stat- 
utory path which would assure review, but rather decided 
to pursue the approach which the Commission volunteered 
to it. It cannot now revert to the course once open to it 
because it delayed too long in seeking rehearing. 


B. Assuming, arguendo, that the denial of petitioner’s 
attempted intervention ‘‘of right”’ is now reviewable, peti- 
tioner was not, as to the instant proceedings, an ‘‘inter- 
ested’? State commission within the meaning of the Natural 
Gas Act and the Commission’s Rules of Practice and Pro- 
cedure as none of the gas involved here was destined to 
New York. Petitioner, therefore, was not entitled to inter- 
vene as of right. Memphis Light, Gas and Water Div. v. 
F. P.C.,100 U.S. App. D. C. 205, 243 F. 2d 628 (1957). 


* The fact that the motion to dismiss was denied in No. 15366 in 
the opinion of April 28, 1960 does not preclude our present point. 
It was not involved there. Our position here is leveled solely at the 
‘‘of right’’ intervention question. 
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C. Petitioner not having a “right” to intervene, it was 
within the discretion of the Commission to deny interven- 
tion. Petitioner did not establish the minimum requirements 
of §1.8(b) (2) of the Commission’s Rules. The Commission 
could have rejected outright petitioner’s ‘‘Notice of Inter- 
vention’? of March 16, 1959, as such notice was based upon 
petitioner’s erroneous assumption that it could intervene 
as of right. The time limit having expired for petitioner 
to file a petition for leave to intervene, the Commission 
went ont of its way to afford petitioner more than its legal 
entitlement by giving it an opportunity to establish an 
interest which might warrant intervention. In concluding 
that petitioner failed to demonstrate such an interest the 
Commission did not abuse its discretion. 

Petitioner would not be ‘directly affected’? nor would 
it “be bound” by the outcome of the proceeding. The 
co-existence of these two factors is requisite to the right to 
intervene under §1.8(b)(2) of the Commission’s Rules. 
Where a would-be intervenor does not establish the exist- 
ence of both, the Commission is fully warranted in denying 
intervention. Petitioner satisfied neither of them and the 
Commission’s order denying intervention under §1.8(b) (2) 
of its Rules was not alone not an abuse of discretion, it was 
correct. Memphis Light, Gas and Water Div. v. F. P. C., 
supra; Lynchburg Gas Co. v. F. P.C., supra. 


ARGUMENT. 
1. 
Since petitioner did not apply for rehearing within 
30 days after denial of its attempt to intervene as of 
right, the Court is without jurisdiction to entertain the 
petition to the extent that it involves that question. 


The order denying petitioner’s notice of intervention 
was issued March 26, 1959. Petitioner did not apply for 
rehearing until May 27, 1959. Thus its application came 
too late. Petitioner states that it filed a ‘timely ‘Applica- 
tion for Reconsideration of the Orders of March 26 and April 
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27, 1959’ (R. 4033-43)’ (Br., p. 1). The record reference 
(R. 4033-43) reflects that this application was filed on May 
27, 1959. Since that was the only application for rehearing 
it is obvious that it came more than 30 days after the March 
26, 1959 order on which petitioner sought rehearing. This 
alleged ‘‘timely’’ application was, therefore, not timely at 
all. Hence, §19(a) of the Act precludes review of peti- 
tioner’s claimed right to intervene. 

Section 19(a) of the Natural Gas Act is clear in its 
mandate that the right to apply for rehearing must be 
sought within 30 days after the issuance of the order, 
supra, p. 5. That section also makes clear that ‘‘No 
proceeding to review any order of the Commission shall be 
brought by any person unless such person shall have made 
application to the Commission for a rehearing thereon’’, 15 
U. S. C. 717r(a). Section 19(b) emphasizes the rigor of 
19(a) by providing that: ‘‘No objection to the order of the 
Commission shall be considered by the court unless such 
objection shall have been urged before the Commission in 
the application for rehearing unless there is reasonable 
ground for failure so to do”’, 15 U.S. C. 717r(b). 

On April 3, 1959, within the 30-day rehearing period, 
petitioner did file an application for subpoenas. In this 
application petitioner states that by requesting subpoenas 
it “does not concede the propriety of the order of March 26, 
1959 denying our intervention herein, nor does [petitioner] 
recede from its position’’ that it is an intervenor ‘‘as of 
right’’. 

Additional to the fact that petitioner concedes that the 
April 3, 1959 application for subpoenas was not an applica- 
tion for rehearing (Br., p. 1), it is obvious that petitioner 
did not comply with §19(a)’s requirement that the applica- 
tion ‘‘shall set forth specifically the ground or grounds 
upon which such application is based’’, 15 U. S. C. 717r(a). 

In its application for subpoenas petitioner merely stated 
its belief that it was already in the proceeding as an inter- 
venor of right. But that was but a self serving utterance 
which assumed an answer to petitioner’s liking. Since it 
was not an application for rehearing, and since no such 
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application was filed within the statutory time period, this 
Court is without jurisdiction to review petitioner’s point on 
its alleged legal right to intervene simply because it was a 
State commission. 

The circumstance that when petitioner finally filed its 
application for rehearing on May 27, 1959 it requested the 
Commission to set aside the order of March 26 as well as 
the order of April 27, 1959, and that the Commission denied 
this application, did not cure the failure of petitioner timely 
to comply with the jurisdictional prerequisite to review. 
Denial of an untimely application for rehearing does not 
and cannot cure the jurisdictional deficiency of the filing. 

Onr position here, concededly, goes one step beyond this 
Court’s opinion in Public Service Comm. v. F. P. C., No. 
15365, supra, but we submit that the principle of that case, 
considered in the light of the rule that denial of a claimed 
“of right’? intervention is a final and appealable order 
(Sutphen Estates Inc. v. United States, 342 U. 8. 19, 20, 
supra), makes clear that when in the instant proceeding 
the Commission denied petitioner’s claimed ‘‘of right’’ 
intervention on March 26, 1959, it entered a final and appeal- 
able order on that question. We further contend that, there- 
upon, in order for petitioner to preserve its right to have 
that question judicially reviewed, §19(a) of the Act made 
it mandatory that petitioner apply for rehearing within 
30 days from that date (March 26). 

We submit that the thirty day period on rehearing is 
as equally mandatory and jurisdictional as the sixty day 
period. It is a matter of statutory policy. In this Court’s 
opinion of April 28, 1960, in discussing No. 15580, it is stated 
(Slip Opn. p. 13): 

“‘The policy requiring a party to seek a rehearing 
is to enable the agency to take corrective action before 
judicial review, thus possibly rendering the latter 
unnecessary.”’ 


In the Lynchburg case, supra, the Third Cirenit quoted 
approvingly the above language from thie Court’s opinion 
in No. 15580, in this context: 
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«ce © © it is evident that by providing for manda- 
tory application for rehearing before the Commission, 
Congress contemplated situations where the Commis- 
sion on reconsideration would have the opportunity 
of correcting a previous order if necessary.’’ (Foot- 
note 4 which follows the above quotation is an exact 
quotation of this Court’s ‘‘policy’”’ language in No. 
15580 quoted above.) 

Petitioner did not apply for rehearing on the March 26 
order within the required thirty day period. It thereupon, 
by not timely pressing its claimed ‘‘of right’’ intervention, 
but rather, by switching to a claimed right to intervene by 


leave of the Commission under §1.8(b) (2), forever barred 
itself from resurrecting the former in @ review petition. 


Il. 


Assuming, while denying, that the question of inter- 
vention as of right is open to review, the Commission’s 


order rejecting the notice of intervention was correct 
as petitioner was not an “interested” State commission 
within the meaning of the Natural Gas Act and the 
Commission’s Rules of Practice and Procedure, because 
no part of the gas involved here was destined to an area 
over which petitioner had regulatory powers. 


Section 15(a) of the Act provides that the Commission, 
in aceordance with such regulations as it may prescribe, 
“‘may’’ admit as a party to any proceeding before it, ‘‘any 
interested State, State commission °° °”. 15 U.S. C. 
717m(a). Pursuant to this statutory authorization, the 
Commission has prescribed rules which authorize interven- 
tion as a matter of right to any ‘sinterested’’ State com- 
mission (18 C. F. BR. 1.8, 1.37). 

The Commission construed its own regulations as not 
conferring ‘‘of right’’ intervention upon a State commis- 
sion where gas, for the sale of which certificates were sought, 
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was not destined, directly or indirectly, to an area within 
which the would-be intervenor had jurisdiction to regulate 
charges for the sale of the gas. We submit that such inter- 
pretation by the Commission of its own regulations was 
eminently correct. At any rate, it was certainly a reason- 
able interpretation and should stand. 

Moreover, this Court’s decision in the Memphis case 
(supra, p. 6) and the Third Circuit’s decision in the 
Lynchburg case (supra, p. 6), strongly support the Com- 
mission’s action here. Those authorities are dispositive 
against petitioner on the proposition that it was entitled 
to intervene as a matter of right, because it follows, a for- 
tiori, that if a State commission to whose State none of the 
gas involved in the proceeding is destined does not have an 
interest which will be directly affected (and thus such com- 
mission is not entitled to permissive intervention) it cer- 
tainly is not entitled to ‘‘of right”’ intervention. 


Ill. 


The Commission did not abuse its discretion in 
denying petitioner’s attempted intervention under 
§1.8(b) (2) of the Commission’s Rules. 


1. Despite petitioner’s protestations to the contrary, 
the fact is that nothing which the Commission could do 
in the proceeding below could ‘‘directly”’ affect and ‘“bind’? 
petitioner. The utmost which can be said is that the out- 
come of the proceedings might have an indirect effect, if 
any at all, upon petitioner. 

We submit that petitioner’s position with regard to 
intervention under §1.8(b)(2) of the Commission’s Rules 
clashes with this Court’s conclusion in Memphis Light, Gas 
and Water Div. v. F. P. C., supra, and the conclusion of the 
Third Circuit in Lynchburg Gas Co. v. F. P. C., supra. In 
the Memphis case this Court said (243 F. 2d at 633) : 


«¢ Absent a showing by Memphis of entitlement to 
intervention as of right, it was open to the Com- 
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mission to conclude Memphis had equally failed to 
demonstrate current aggrievement calling for inter- 
vention in the exercise of its discretion.’’ 


As a footnote to the foregoing quotation the Court said 
(id. fn. 14): 


“Tf Memphis on this record could be deemed 
entitled to intervene, all city gate customers of 
Texas Gas might assert like prerogatives. It may be 
doubted that Congress contemplated any such result. 
U. 8. Cane Sugar Refiners’ Ass’n v. McNutt, 2 Cir., 
1943, 138 F. 2d 116, 120.”’ 


By the same token, if the Commission exceeded its dis- 
cretion when it denied intervention to petitioner, it would 
mean that in every certificate proceeding, and possibly in 
every rate proceeding, involving a producer which might 
come before the Commission, every State regulatory agency 
having jurisdiction to regulate rates in a State which is 
served directly or indirectly by any pipeline company not 
immediately involved in the particular proceeding, would 
have the right to intervene. It would also mean that every 
consumer in any one of such states might have the right 
to intervene. We submit that no such result was con- 
templated when Congress in §15(a) of the Natural Gas Act 
left to the Commission the power to prescribe rules and 
regulations governing interventions in proceedings before 
it. 

In addition to the Memphis case, supra, the recent deci- 
sion by the Third Circuit in the Lynchburg case is precisely 
in point against petitioner. On principle, even the facts 
and contentions made in Lynchburg are uniquely parallel 
to those made by petitioner here. 

In the Lynchburg case the Lynchburg Gas Company was 
a gas purchasing customer of Atlantic Seaboard Corpora- 
tion, a subsidiary of the Columbia Gas System, and a sister 
corporation of The Manufacturers Light and Heat Com- 
pany, which was also a subsidiary of the Columbia Gas 
System. Both Atlantic Seaboard (which furnished gas to 
Lynchburg) and Manufacturers (which did not furnish 
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gas to Lynchburg) made simultaneous but separate rate 
filings with the Federal Power Commission. Lynchburg, 
though not a customer of Manufacturers, filed a petition to 
intervene in the rate proceeding affecting the filings of 
Manufacturers. This petition for intervention was denied 
and Lynchburg sought review of such denial in the Third 
Circuit.® 

Because we deem the Court’s opinion, in the light of the 
contentions made there vis-a-vis petitioner’s contentions 
here, to be so parallel to this case, we ask indulgence for 
quoting at length from the opinion as follows (Slip Opn. 
pp. 6-8, infra, pp. 30-31) : 


«c# * ® The prime question is whether Lynchburg 
had the right to intervene. * * * 

“Section 15(a) of the Natural Gas Act, 15 U.S. C. 
§717 n (a), grants to the Commission power to promul- 
gate rules and regulations dealing with intervention. 
Pursuant to that statutory authorization, Section 1.8 
(b)(2) of the Commission’s Rules and Regulations, 18 
C.F. BR. §1.8(b) (2), defines the basis for granting inter- 
vention as: 


“¢<(2) An interest which may be directly affected 
and which is not adequately represented by existing 
parties and as to which petitioners may be bound by 
the Commission’s action in the proceeding (the fol- 
lowing may have such an interest; consumers served 
by the applicant, defendant, or respondent; holders 
of securities of the applicant, defendant, or respond- 
ent; and competitors of the applicant, defendant, or 
respondent).’ 


Under this section, as a minimum requirement to assert 
and sustain a right of intervention, there must be a 
showing that some interest of the petitioner will be 
directly affected. Memphis Light, Gas & Water Div. 
v. Federal Power Com’n, 243 F. 2d 628 (D. C. Cir. 1957) ; 
National Coal Ass’n v. Federal Power Commission, 
supra, [191 F. 2d 462]. 


* After the Commission had first denied intervention it later 
allowed intervention but the Court found it unnecessary to reach 
the question of whether such action denied Lynchburg the right to 
a full hearing. 
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“In the pending petition, Lynchburg’s alleged right 
to intervene is predicated on the theory that.a decision 
in the Manufacturers’ rate proceeding might create an 
adverse precedent as to subsequent proceedings between 
Lynchburg and its direct supplier—Atlantic Seaboard 
Corporation. To bolster this, Lynchburg asserts: 


¢ 6* © © the Commission, having once determined 
the proper rate of return for one Columbia System 
subsidiary, has applied that identical rate of return 
to all of the other subsidiaries. Thus, as a practical 
matter, a determination of the issues involved in the 
Mannfacturers’ case would be dispositive of the iden- 
tical and common issues involved in the pending fil- 
ings of Atlantic Seaboard, Petitioner’s immediate 
supplier. If Petitioner is to be heard at all on the 
issues in the pending rate cases of Atlantic Seaboard 
and its supplier United Fuel, Petitioner must be heard 
in the proceeding below in which the Commission will 
first hear and dispose of those issues.’ 


‘‘Lynchburg’s position is without merit. The setting 
of the rate of return in the Manufacturers’ filing does 
not preclude Lynchburg from offering such evidence as 


it may desire in the rate proceedings filed by its direct 
supplier. e © © 


2. Petitioner cites as ‘directly pertinent”’ (Br., p. 21) 
the decision by this Court in Textile Workers Union of 
America v. Allendale Co., 96 U. S. App. D. C. 401, 226 F. 2d 
765 (1955). Petitioner’s reliance is misplaced. That case, 
it will be recalled, involved the question of whether a union 
and a certain employer should be permitted intervention 
in a federal District Court suit by an employer in the woolen 
and worsted industry to review and set aside a determina- 
tion by the Secretary of Labor under the Walsh-Healey Act 
(41 U. S. C. 35-45). 

The Secretary’s determination fixed a national level of 
minimum wages to be paid in the woolen and worsted indus- 
try in manufacturing goods under Government contracts. 
Prior to the challenged determination the wage level had 
been fixed on a regional basis. The applicants for interven- 
tion had actually instigated the proceeding before the Sec- 
retary which resulted in the challenged determination which 
was actually favorable to them because it raised the mini- 
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mum wage level. The union and its member-employees 
directly benefited from the determination because it meant 
an increase in their pay. The employer who sought to inter- 
vene was 2 competitor of the employer who challenged the 
determination, and thus directly benefited from it because 
his establishment was in a locality where the wage rate was 
already higher than the new minimum, whereas the challeng- 
ing employer was located in an area where the going wage 
rate was below the new minimum. 

In those circumstances, a majority of this Court, sitting 
en banc, and expressly limiting its conclusion ‘‘ {uJnder the 
cireamstances of this case’’, 226 F. 2d at 770, concluded 
that the District Court ‘‘exceeded the limits of discretion”’ 
(id.) under Rule 24 of the Federal Rules of Civil Procedure 
by denying intervention. In reaching its conclusion this 
Court noted that if the challenge of the Secretary’s deter- 
mination succeeded, the competing employer who sought 
to intervene would have its ability to compete with the chal- 
lenger ‘‘effectively destroyed”? (226 F. 2d at 766); and as 
to the union which sought intervention, its membership will 
be immediately deprived of economic benefits (226 F. 2d at 
768). 

Thus the different facts bespeak the different conclusions 
which should be reached. Aside from the factual distinc- 
tion, the Textile Workers case should be viewed as against 
this case with the different applicable statutes in mind. Rule 
24 of the Federal Rules of Civil Procedure (28 U.S. C. A.), 
does not specify that an intervention either ‘‘of right’’ or 
‘“‘permissive’’ is dependent upon both an interest that may 
be ‘‘directly affected” and as to which the party seeking 
intervention ‘‘may be bound’? by the outcome of the pro- 
ceeding. 

We deny that petitioner was a person who ‘‘may be 
bound”? by the Commission’s action. Memphis, supra; 
Lynchburg, supra. At any rate the Commission did not 
exceed the limits of its discretion in this regard in constru- 
ing its own rules which §15(a) of the Act empowered it to 
make. Equally significant is the fact that petitioner made 
no showing, and none could have been made by it, to estab- 
lish that it would be “directly affected’’ by the Commis- 
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gion’s order. Section 1.8(b)(2), upon which petitioner 
relies, clearly requires that the would-be intervenor show 
the co-existence of three things, viz.: (1) an interest which 
may be directly affected; (2) the interest is not adequately 
represented by existing parties; and (3) an interest as to 
which the petitioner seeking to intervene may be bound by 
the Commission’s action. Having failed to establish those 
prerequisites, petitioner is in no position to complain of the 
Commission’s action. The plain fact of the matter is that 
since none of this gas was destined to New York petitioner 
could not possibly show that it would be “‘ directly affected”’ 
by the outcome of the proceeding, a showing which the Third 
Circuit in Lynchburg, supra, held to be ‘‘a minimum require- 
ment to assert and sustain a right of intervention”’. 


3. Petitioner accuses the Commission of having played 
‘¢fast and loose’’ with it and ultimately denied intervention 
on a “transparent pretense”’ (Br. p. 24). But the obvious 
fact is that the Commission leaned over backwards to help 
petitioner extricate itself from its own ill-conceived and 
erroneous legal approach by which it sought intervention. 
Petitioner had no legal right to become an intervenor merely 
by filing its ‘‘notice’’ to that effect. The Commission could 
have summarily rejected petitioner’s legally baseless notice 
of intervention. We suggest the Commission would have 
done just that had it wished to get rid of petitioner for 
fear of petitioner’s ‘‘position on the merits’’, as the latter 
puts it (Br. p. 23). Had the Commission adopted the per- 
fectly justified course of summarily rejecting petitioner’s 
notice of intervention which was filed on March 16, 1959, 
the matter would have been at an end (subject, of course, 
to timely judicial review) because the time permitted for 
filing petitions to intervene had, on March 26, long since 
passed its March 18 deadline.* 


*The Commission’s Rules provide [§1.8(d)—18 C. F. R. 
1.8(d)]: 

“‘Petitions to intervene and notices of intervention shall be 
filed with the Commission within the time provided in any 
notice of the proceeding or in the order fixing date of 
hearing * ® °.”’ 
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Despite the fact that the Commission privileged peti- 
tioner with the opportunity to make a showing of such an 
interest which could serve as the basis for intervention, 
petitioner came forth with no affirmative showing of any 
kind during the progress of the hearing. It filed its request 
for subpoenas on the last day of the hearing to obtain, inter 
alia, documents which had long been spread upon the public 
records and which were available to it all along. In reject- 
ing this belated attempt by petitioner to try to make a 
showing of interest, the Commission acted fully within the 
scope of its authority and within the tenor of its order 
permitting limited participation to petitioner. 

Moreover, the Commission properly concluded that the 
evidence which petitioner sought by subpoenas was neither 
relevant nor material, and even if adduced would not estab- 
lish that petitioner was entitled to intervene. This Court’s 
opinion in the Memphis case, supra, was relied upon by the 
Commission in rejecting petitioner’s claim (R. 4029). The 
Commission’s reliance was, we believe, well placed. The 
Lynchburg case, supra, confirms that it was. 


4. Petitioner points to the Commission’s certificate 
order of November 22, 1960 in Texaco Inc., et al., Docket 
Nos. G-18078, et al., to bolster its assertion that it would be 
bound by whatever action the Commission took in the 
instant proceeding. Petitioner states that in Texaco, sales 
were made at prices ‘“‘comparable to those here involved’’ 
(Br. p. 25). Actually, in the Texaco proceeding, 41 pro- 
ducers sold gas in the field in Texas Railroad District No. 4 
to a gathering company at prices ranging from 9 to 16 cents. 
The gathering company transported this gas from District 
No. 4 to District No. 1. In that same proceeding Tennessee 
Gas Transmission Company also sold gas in the field in 
Railroad District 4 at a price of 17 cents. Thus, the Texaco 
proceeding completely dissipates the argument which peti- 
tioner attempts to stress so much, that the 18 cent price 
involved in the instant proceeding would set a new high 
for District 4. Moreover, while in Texaco the Commission 
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did make reference to the order which it issued in the 
proceeding below, its main emphasis was upon the fact 
that sales at and above 18 cents had been approved im the 
general area in the Trunkline case and in six other 
instances, and that prices up to 21.5¢ per Mcf were being 
paid for non-jurisdictional sales of gas. 

Petitioner also refers to the Commission’s Statement of 
General Policy No. 61-1, 24 F. P. C. » which was 
issued on September 28, 1960, and asserts in connection 
therewith that ‘‘[t]hereunder any new high initial price 
certificated for sales to one buyer necessarily and inevitably 
became the initial price for all buyers in the same area”’ 
(Br. p. 25). That is not so. In the Trunkline proceeding 
which was before this Court on a procedural question in 
No. 15365, the Commission had certificated initial base prices 
of 20¢ per Mef for sales of gas from Brazoria and Galveston 
Counties in Texas Railroad District No. 3. Reference to 
the Appendix accompanying Policy Statement-No. 61-1 
which appears at page B-6 of petitioner’s brief will show 
that the initial service rate for Railroad District No. 3 is 18¢ 


rather than the 20¢ which was previously certificated in the 
Trunkline matter and which order is now firm and final. 
We submit that the reason why the initial service rate 
level for Railroad District No. 4 was fixed at 18¢ is the 
same reason why the Examiner and the Commission 
approved Shell’s 18¢ price in the proceeding below, namely, 
such price was fully in line with or below prices at which 
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gas had been sold for use in and out of the State of Texas 
prior to the date of the hearing herein. 


Conclusion. 


For the foregoing reasons, it is respectfully submitted 
that the relief sought by petitioner should be denied. 


Respectfully submitted, 


Ourver L. Stone, 
Joserx C. SpaLprne, 


By Oxrver L. Sroxez, 
Oxrver L. Stone, 
Attorney for Shell Oil Company, 
3950 R. C. A. Building, 
50 West 50th Street, 
New York 20, New York. 


Dated: January 16, 1961. 
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Appendix A. 


Pertinent provisions of the Natural Gas Act of June 21, 
1938, c. 556, 52 Stat. 821, as amended by Act Feb. 7, 1942, 
c. 49, 56 Stat, 83, 15 U. 8. ©. 717-717w. 


Sec. 15. (a) Hearings under this act may be held 
before the Commission, any member or members thereof, 
or any representative of the Commission designated by 
it, and appropriate records thereof shall be kept. In any 
proceeding before it, the Commission in accordance with 
such rules and regulations as it may prescribe, may admit 
as a party any interested State, State commission, munici- 
pality or any representative of interested consumers or 
security holders, or any competitor of a party to such pro- 
ceeding, or any other person whose participation in the 
proceeding may be in the public interest. [15 U. S. C. 
717n(a)] 


Sec. 19 (a) Any person, State, municipality, or State 
commission aggrieved by an order issued by the Commis- 
sion in a proceeding under this act to which such person, 
State, municipality, or State commission is a party may 
apply for a rehearing within thirty days after the issuance 
of such order. The application for rehearing shall set 
forth specifically the ground or grounds upon which such 
application is based. Upon such application the Commis- 
sion shall have power to grant or deny rehearing or to 
abrogate or modify its order without further hearing. 
Unless the Commission acts upon the application for 
rehearing within thirty days after it is filed, such appli- 
cation may be deemed to have been denied. No proceed- 
ing to review any order of the Commission shall be brought 
by any person unless such person shall have made applica- 
tion to the Commission for a rehearing thereon. * * * 
(15 U. S. C. 717r(a)] 
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Szc. 19(b) Any party to a proceeding under this chap- 
ter aggrieved by an order issued by the Commission in such 
proceeding may obtain a review of such order in the cir- 
cuit court of appeals of the United States for any cirenit 
wherein the natural-gas company to which the order relates 
is located or has its principal place of business, or in the 
United States Court of Appeals for the District of 
Columbia, by filing in such court, within sixty days after 
the order of the Commission upon the application for 
rehearing, a written petition praying that the order of the 
Commission be modified or set aside in whole or in part. 
A copy of such petition shall forthwith be transmitted by 
the clerk of the court to any member of the Commission and 
thereupon the Commission shall file with the court the 
record upon which the order complained of was entered, 
as provided in section 2112 of Title 28. Upon the filing 
of such petition such court shall have jurisdiction, which 
upon the filing of the record with it shall be exclusive, to 
affirm, modify, or set aside such order in whole or in part. 
No objection to the order of the Commission shall be con- 
sidered by the court unless such objection shall have been 
urged before the Commission in the application for rehear- 
ing unless there is reasonable ground for failure so to do 
e*° (15 U.S. C. 717r(b)] 
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Appendix B. 


Federal Power Commission Rules of Practice and 
Procedure, 18 C. F. BR. §§1.8, 1.37. 


§1.8 Intervention 


(a) Initiation of intervention. Participation in a pro- 
ceeding as an intervener may be initiated as follows: 


(1) By the filing of a notice of intervention by a State 
Commission, including any regulatory body of the State or 
municipality having jurisdiction to regulate rates and 
charges for the sale of electric energy, or natural gas, as 
the case may be, to consumers within the intervening State 
or municipality. 


(2) By order of the Commission upon petition to inter- 
vene. 


(b) Who may petition. A petition to intervene may 


be filed by any person claiming a right to intervene or an 
interest of such nature that intervention is necessary or 
appropriate to the administration of the statute under 
which the proceeding is brought. Such right or interest 
may be: 


(1) A right conferred by statute of the United States; 


(2) An interest which may be directly affected and which 
is not adequately represented by existing parties and as 
to which petitioners may be bound by the Commission’s 
action in the proceeding (the following may have such an 
interest: consumers served by the applicant, defendant, or 
respondent; holders of securities of the applicant, defend- 
ant, or respondent; and competitors of the applicant, 
defendant, or respondent). 


(3) Any other interest of such nature that petitioner’s 
participation may be in the public interest. 


24 


§1.37 Cooperative procedure with State commissions. 


(f) Intervention by State commissions. Any interested 
State commission may, as a matter of right, intervene in any 
proceeding before the Federal Power Commission, as pro- 
vided in §1.8. 
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Appendix C. 


Opinion of the Court. 
(Filed November 23, 1960.) 


UNITED STATES COURT OF APPEALS 
For tHe Tarp Crcourr. 
Nos. 13,170 anp 13,285. 
Lyncususe Gas Company, 


Petitioner, 
v. 


FeperaL Power Commission, 
Respondent. 


PETITIONS FOR REVIEW OF ORDERS OF 


THE FEDERAL POWER COMMISSION. 


Argued October 17, 1960 
Before McLaveuuin, Karopner and Hasri, Cireuit Judges. 


By McLaveaum, Circuit Judge. 


Petitioner, Lynchburg Gas Company (hereafter referred 
to as Lynchburg) has filed two separate petitions for review 
under Section 19(b) of the Natural Gas Act, 15 U. 8. C. 
§717r (b) (1958) seeking review of certain orders made by 
the Federal Power Commission in a rate proceeding involv- 
ing The Manufacturers Light and Heat Company (here- 
after referred to as Manufacturers). 

In the first of the petitions, Docket No. 13,170, Lynch- 
burg contends it is aggrieved by two orders of the Commis- 
sion, one dated November 18, 1959, which denied petitioner 
the right to intervene in the Manufacturers’ rate proceed- 
ing, and the other dated December 30, 1959, which allowed 
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Lynchburg to intervene and participate in that cause 
‘thenceforth’’. In addition to responding to the arguments 
on the merits, the Commission and Manufacturers have filed 
motions to dismiss for lack of jurisdiction. 

In the second petition, Docket No. 13,285, Lynchburg 
seeks review of the final order in the Manufacturers’ action 
asserting it is aggrieved by the decision itself as well as 
by the Commission’s determinations on its petition to inter- 
vene. This second petition is before the court on motion 
to dismiss for lack of jurisdiction. 

Lynchburg is a Virginia corporation engaged in pur- 
chasing, distributing and selling natural gas in Lynchburg, 
Virginia and other surrounding areas. It purchases its 
total natural gas requirement from Atlantic Seaboard Cor- 
poration, a subsidiary of the Columbia Gas System, Inc. 
(hereafter referred to as Columbia). Manufacturers is also 
a subsidiary of Columbia, but Lynchburg does not buy, 
either directly or indirectly, any gas from Manufacturers. 
Except for the fact that Manufacturers and Atlantic Sea- 
board Corporation are both subsidiaries of Columbia, there 
is no connection between Lynchburg and Manufacturers. 

On various dates, Manufacturers, Atlantic Seaboard 
Corporation, and several other Columbia subsidiaries made 
simultaneous rate filings with the Federal Power Commis- 
sion.’ 


1 As reproduced in appellant’s brief, the filings were as follows: 
Feprvaky 13, 1957 
United Fuel Gas Company_—____ 
Atlantic Seaboard Corporation. ________. 
The Manufacturers Light and Heat Company. 
Home Gas Company —————-———________ 
Kentucky Gas Transmission Corporation_____. 


Avcust 20, 1958 
Atlantic Seaboard Corporation — ____ 
Home Gas Company—————___ 
Kentucky Gas Transmission Corporation._.._..._ 
The Manufacturers Light and Heat Company... 
OcroBer 7 AND 9, 1958 
United Fuel Gas Company. 


fdeehte he ik ata ei ‘0. 
Kentucky Gas Transmission Corporation... Docket No. G-16816 
Atlantic Seaboard Corporation..________- Docket No. G-16817 


On September 3, 1959, the Commission issued a ‘‘Notice 
of Date of Hearing’’, in two of the filed rates of Manufac- 
turers? Lynchburg gave timely notice to intervene, but at 
the date set for the beginning of the hearing before the 
examiner, September 30, 1959, Lynchburg’s petition to 
intervene had not been passed upon by the Commission. 
Nevertheless, the examiner, in order to expedite the hearing, 
granted Lynchburg full rights of participation until such 
time as the Commission should act upon its petition. 

As the situation developed, the sole point, not suscep- 
tible of settlement through negotiation was ‘‘rate of return”’ 
between Mannfacturers and its customers. Lynchburg was 
not interested in any of the questions upon which there would 
be settlement, but only in the contested issue. After several 
days of hearing spread over one anda half months, the 
direct case of Manufacturers and rebuttal thereto had been 
fully heard. During a recess after that, the Commission 
denied Lynchburg’s petition to intervene. Thereafter, on 
November 19, 1959, Lynchburg did not appear and did not 
participate in the hearing when certain documentary evi- 
dence upon which there had been oral testimony and the 
settlement agreement between Manufacturers and its cus- 
tomers were formally introduced into evidence. The hear- 
ing was recessed with the only remaining matter being the 


Home Gas Company.—————____ 
The Manufacturers Light and Heat Company.— 


Aprit 10, 1959 


United Fuel Gas Company————________ 
Kentucky Gas Transmission Corporation______ 
Atlantic Seaboard Corporation______________. 
Ohio Fuel Gas Company. 

Home Gas Company——————__ 
The Manufacturers Light and Heat Company_— 


JUNE 24, 1959 
The Manufacturers Light and Heat Company. 


2 The original notice listed two dockets (No. G-12197, No. G-16404), 
that would be heard. Su ently, by order issued i per 23, 1959, 
the Commission also consolidated two other dockets (No. G-16820, No. 
G-18425), with the original consolidated docket. Then during the course 
of the hearing on November 5 and 6, 1959, by another Commission 
order, Docket No. G-19250 was added to the proceeding, and Docket 
No. G-16404, was severed. 
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filing of briefs and the oral argument on January 7, 1960. 
During the interim period Lynchburg filed its petition for 
rehearing and on December 30, 1959, the Commission 
reversed its previous order stating: 


“Upon consideration of the aforementioned applica- 
tion, we find that Lynchburg should be permitted to 
intervene and participate henceforth in the proceed- 
ings in Docket No. G@-12197.”’ 


Lynchburg filed a motion for continuance to change the 
date set for oral argument, which was denied by the Com- 
mission. Lynchburg did not submit a brief or participate in 
the oral argument. Subsequently, a final order was entered 
on February 25, 1960. 

In Docket No. 13,170, we are immediately confronted 
with the problem of jurisdiction to review the Commission’s 
order denying intervention. The applicable statute is Sec- 
tion 19(b) of the Natural Gas Act, 15 U. S. C. §717r(b) 
(1958), which provides in part: 


‘¢(b) Any party to a proceeding under this chapter 
aggrieved by an order issued by the Commission in 
such proceeding may obtain a review of such order 
in the circuit court of appeals of the United States 
© © © by filing in such court within sixty days after 
the order of the Commission upon the application 
for rehearing, a written petition praying that the 
order of the Commission be modified or set aside in 
whole or in part.” 


As a primary requisite for judicial review, the statute 
dictates mandatory compliance with the doctrine of exhaus- 
tion of administrative remedies, as well as compliance with 
the required showing of a party who is aggrieved by a 
Commission order. See F. P. C. v. Colorado Interstate Gas 
Co., 348 U. 8. 492 (1955) ; Natural Gas Pipeline Co. v. Fed- 
eral Power Com’n, 253 F. 2a 3, 9 (3 Cir. 1958). In Docket 
No. 13,170, Lynchburg seeks direct review of the Commis- 
gion’s order, made during the proceedings denying its 
petition for intervention. As a general rule, such inter- 
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mediate orders cannot be reviewed on an interlocutory 
basis, but may be considered on appeal from the final order 
in the proceeding. Fed. Power Comm’n v. Edison Co., 304 
U. 8. 375 (1938); United Gas Pipe Line Co. v. Federal 
Power Commission, 206 F. 2d 842 (3 Cir. 1953). Notwith- 
standing the general applicability of the above rule, Lynch- 
burg asserts that under the authority of a recent decision 
of the District of Columbia Court of Appeals, Public Ser- 
vice Commission of New York v. F. P. C., F.2d 

(D. C. Cir. No. 15,365, April 28, 1960), it is aggrieved and 
can obtain review of the order denying intervention. We 
find a material factual distinction between that case and 
the one at bar. 

In Public Service Commission of New York the peti- 
tion to intervene was not only denied originally, but also 
on rehearing. Thus the court was faced with the choice 
of either granting a right of review from the final order 
denying intervention, or refusing review and thereby ren- 
dering the decision of the Federal Power Commission on 
the petition to intervene unreviewable, since in its opinion 
the court indicated that the would-be intervenor had no 
standing to review the final order.* In the instant matter, 
if these facts were present, we would have no hesitancy in 
allowing direct review of the order denying Lynchburg’s 
petition to intervene. Lynchburg’s right to represent its 
interest before the Commission would have been finally 
determined. But actually, although initially the Commission 
denied Lynchburg’s petition to intervene, its rights in the 
proceeding were not finally determined. By subsequent 
order on rehearing, the Commission negated the effect of 
its first order and allowed Lynchburg to appear as a party. 
Being a party, Lynchburg had the right to petition for 
review from the final order. So that if Lynchburg was 


3 As stated by the court in the Public Service Commission of New 
York case, supra, at page 8: 


“We are of opinion that a would-be intervenor whose application 
to intervene has been denied is not a party to the full proceeding 
upon the merits and is not aggrieved, within the statutory meaning, 
at the time or upon the occasion of the entry of the final order by 
the Commission upon the merits. Such a person has not been a 
party to the proceeding upon the merits. He has not participated 
Elle making of tho secra upon hich soch a fonl order i 
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aggrieved by the way the Commission handled its petition 
to intervene it can obtain proper relief on review of the 
final order. 

Contrary to Lynchburg’s argument in its brief that: 
‘The Commission should not be permitted to thwart the 
jurisdiction of a reviewing court merely by wording an 
order in such a way as to render the order complained of 
not immediately reviewable while still maintaining the prac- 
tical effect of that order,’’ it is evident that by providing 
for mandatory application for rehearing before the Com- 
mission, Congress contemplated situations where the Com- 
mission on reconsideration would have the opportunity of 
correcting a previous order if necessary In a situation 
as is indicated here, the effect of the Commission’s order 
is not to thwart appellate jurisdiction but merely to place 
review in its proper setting, ie., from a final order in the 
action. 

Accordingly the motion to dismiss in Docket No. 13,170 
is granted. 

In Docket No. 13,285, Lynchburg’s petition for review 
is from the final order. The prime question is whether 
Lynchburg had the right to intervene. If Lynchburg was 
wrongfully denied intervention, then it is aggrieved within 
the meaning of Section 19(b) of the Natural Gas Act and 
this court has jurisdiction to review the Commission’s 
determination. National Coal Ass’n v. Federal Power 
Commission, 191 F. 2d 462, 467 (D. C. Cir. 1951). 

Section 15(a) of the Natural Gas Act, 15 U. S. C. §717n 
(a), grants to the Commission power to promulgate rules 
and regulations dealing with intervention. Pursuant to 
that statutory authorization, Section 1.8(b) (2) of the Com- 
mission’s Rules and Regulations, 18 C. F. RB. §1.8(b) (2), 
defines the basis for granting intervention as: 


“<(2) An interest which may be directly affected 
and which is not adequately represented by existing 
parties and as to which petitioners may be bound 


4“The policy requiring a party to seek a rehearing is to enable the 
agency to take corrective action before judicial review, thus possibly 
rend the latter unnecessary.” Public Service Commission of New 
York v. F. P. C., supra, at p. 18. 
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by the Commission’s action in the proceeding (the 
following may have such an interest; consumers 
served by the applicant, defendant, or respondent; 
holders of securities of the applicant, defendant, or 
respondent; and competitors of the applicant defend- 
ant, or respondent).’’ 


Under this section, as a minimum requirement to assert 
and sustain a right of intervention, there must be a showing 
that some interest of the petitioner will be directly affected. 
Memphis Light, Gas & Water Div. v. Federal Power Com’n, 
243 I. 2d 628 (D. C. Cir. 1957); National Coal Ass’n v. 
Federal Power Commission, supra. 

In the pending petition, Lynchburg’s alleged right to 
intervene is predicated on the theory that a decision in the 
Manufacturers’ rate proceeding might create an adverse 
precedent as to subsequent proceedings between Lynchburg 
and its direct supplier—Atlantic Seaboard Corporation. 
To bolster this, Lynchburg asserts: 


«ce @ * the Commission, having once determined the 
proper rate of return for one Columbia System sub- 
sidiary, has applied that identical rate of return to 
all of the other subsidiaries. Thus, as a practical 
matter, a determination of the issues involved in 
the Manufacturers’ case would be dispositive of the 
identical and common issues involved in the pending 
filings of Atlantic Seaboard, Petitioner’s immediate 
supplier. If Petitioner is to be heard at all on the 
issues in the pending rate cases of Atlantic Seaboard 
and its supplier United Fuel, Petitioner must be 
heard in the proceeding below in which the Commis- 
sion will first hear and dispose of those issues.’’ 


Lynchburg’s position is without merit. The setting of the 
rate of return in the Manufacturers’ filing does not pre- 
elude Lynchburg from offering such evidence as it may 
degire in the rate proceedings filed by its direct supplier. 
Cf. Boston Tow Boat Co. v. United States, 321 U. S. 632, 


633; (1944)... As clearly. stated in the, order;.entered in 
Mannfacturers: 


“(J) This order is without prejudice to any find- 
ings or orders which have been or may hereafter be 
made by the Commission and is without prejudice 
to any claims or contentions which may be made by 
the Commission, Manufacturers, the Commission 
staff or any other parties affected by this order in 
any proceeding now pending or hereafter instituted 
by or against Manufacturers or any other companies, 
persons or parties affected by this order.’? (Empha- 
sis supplied.) 


Moreover, an examination of the Manufacturer’s record 
shows that no party there (including Lynchburg) con- 
sidered that the results in that case would be dispositive 
and binding in any other proceeding wherein the rate of 
return issue would be contested. In fact, Mr. Shea, Lynch- 
burg’s president, answering the presiding examiner’s 


inquiry as to whether Lynchburg would participate in the 
cross examination of witnesses, said: 


‘‘We do. not. intend to participate in the cross 
examination of this case. However, we, can inform 
counsel that we intend to raise the rate of return 
matter.im every. other docket involved, where we are 
a direct customer.’’? (Emphasis supplied.) 


Lynchburg not having a right to intervene, the -motion 
to dismiss the petition for review in No. 13,285 is granted. 
This eliminates the necessity of discussing the question of 
whether in view of the Commission’s decisions in first deny- 
ing and later granting intervention, Lynchburg was denied 
the rights.of a full and fair hearing. 
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REPLY BRIEF FOR PETITIONER. 
Introduction. 


Although petitioner’s notice of intervention, motion for 
subpoenas and application for rehearing in the proceeding 
below were aspects of a single, continuing course of 
endeavor to obtain respondent’s recognition of its status 
as a party-intervenor, PSC’s claim of a right to intervene 
was founded upon two independent, equally sufficient 
grounds. 


1. PSC had an absolute right to intervene by the filing 
of Notice, according to the plain language of respondent’s 
Rules of Practice and Procedure applicable to intervention 
by ‘‘a State Commission’ (Section 1.8(a)(1)) and if any 
‘“¢showing-of-interest’’ requirement may be embossed there- 
upon ad hoc, it was abundantly supplied; and 
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2, PSC was entitled to an order permitting its inter- 
vention under the provisions of Section 1.8(b) (2) of the 
Commission’s Rules, applicable to intervention by ‘‘any 
person” claiming a right of intervention of such nature that 
its participation is necessary or appropriate; such as ‘‘an 
interest .. . as to which [that person] may be bound by 
the Commission’s action in the proceeding . . .”’. 

In connection with the second ground for our claim of a 
right to intervene, PSC’s earlier brief herein set forth: 


a. The abundant evidence, available at the time of the 
denial of intervention and repeatedly called to respondent’s 
attention in PSC’s pleadings and motion, demonstrating 
that petitioner would be bound by the determination to be 
made in this proceeding (PSC Br., pp. 15-19) ; and 


b. The abundant evidence available since the issuance 
of certificates of public convenience and necessity to the 
seller-applicants below, demonstrating that petitioner has, 
in fact, been bound by that determination, exactly as it 
unhappily had anticipated (PSC Br., pp. 24-26). 

The briefs of FPC and each of its intervenor associates 
explicitly challenge PSC’s first claim of an absolute right to 
intervene by the filing of Notice under Section 1.8(a) (1). 
But their respective or collective position on PSC’s second, 
independent claim of a right to intervene under Section 
1.8(b) (2) is far from clear. The only express challenge to— 
indeed, the only direct acknowledgment of—the second 
ground of petitioner’s appeal is offered by intervenor Shell. 
The brief of respondent FPC itself does not contain a single 
citation of or reference to Section 1.8(b), nor a single com- 
ment on the bearing or pertinence of its provisions to this 
ease, although the major portion of petitioner’s argument 
was devoted to the factors supporting its claim of interven- 
tion rights under that section (PSC Br., pp. 15-26).* 

This curious phenomenon—respondent FPC’s complete 
failure even to meet, let alone to counter responsively, one 
of petitioner’s two equally sufficient bases for intervention 


1 This is also substantially true of the South Texas brief, which quotes, 
but does not further discuss, Section 1.8 (b) (So. Texas Br., p. 18). 
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and grounds for the present appeal—doubtless is attribut- 
able, at least in part, to the fact that petitioner’s contention 
under Section 1.8(b)(2) (that it would be bound by the 
determination on the merits issued below) has now been 
verified by events and is, therefore, no longer subject to 
realistic denial. 

However, we believe there is another, more fundamental, 
explanation for respondent’s failure or inability to come to 
grips directly with one of the two major issues presented in 
this case. The unwarranted and illogical ad hoc emboss- 
ments added to the Commission’s published intervention 
rules by the various exclusion orders issued in this and in 
the analogous predecessor Trunkline proceeding” render it 
virtually impossible for respondent to do so. Having in 
Trunkline first conceived of the ‘‘showing’’ requirement, as 
a stymie-like embossment upon the published version of its 
intervention-per-notice Rule and herein immediately having 
resorted to the same (ostensibly—comportable, non-final, 
but actually—unsatisfiable and therefore definitive) preclu- 
sionary device, the Commission apparently now finds it diffi- 
cult to give proper effect to, or perhaps even to perceive, the 
distinctions between the provisions of, the procedures con- 
templated by, and the intervention rights arising under 
sub-section (a)(1) of Rule 1.8 on the one hand and sub- 
sections (b)-(f) on the other.* 

In any event, respondent’s brief in defense of its denial 
of PSC’s intervention simply ignores those distinctions and 
attempts, instead, to invoke this Court’s decision in the 
Memphis case* as a complete and overall justification for 
the Commission’s actions and [pre]judgments below. That 
1955-oriented decision, respondent asserts, not only sup- 
ports FPO’s exclusion of PSC from a Texas-based, mid- 

2 Trunkline Gas Co., et al., Doc. Nos. G-15394, et al. For citation of 
the several orders in that proceeding, see PSC Br., p. 7, ftn. 13. 


3 Another possible explanation for respondent’s failure to refute 
directly petitioner’s claim of a right to intervene under §1.8(b) (2) would 
be, of course, that respondent now recognizes the validity of our claim 
under that section but strains to erect procedural impediments to our 
being in a position to assert it. 

4 Memphis Light, Gas & Water Div. v. FPC, 100 App. D. C. 205, 243 
F. 2d 628 (1957). 


4 


1959, high producer initial price certificate proceeding, but 
also sustains its repeated refusals to permit or to accept 
petitioner’s ‘‘showing’’ (no matter what form it took) in 
support of its intervention rights. Moreover, respondent 
asserts, FPC’s interpretation of the effect of this Court’s 
Memphis decision (1) is not subject to dispute by petitioner 
here, because we did not engage FPC in a futile hassel about 
it below; and (2) therefore must be accepted and followed 
by the Court itself in its decision of the present case. The 
intervenor-respondents, although not the Commission, also 
detect in the Third Circuit’s recent Lynchburg decision® 
additional support for their similar interpretation of 
Memphis. 

Finally, respondent FPC urges that petitioner’s appeal 
be dismissed in any event, on the ground that there is no re- 
viewable FPC order properly before the Court. In this 
contention it is joined by intervenor Shell, which reaches 
the identical conclusion for reasons diametrically opposed 
to those stated by its co-respondent FPC. Since these con- 
tentions raise preliminary divertive questions, PSC’s reply 
will consider them first. 


ARGUMENT. 
1 ie 
The Court has jurisdiction of the present appeal. 


Respondent FPC asserts that none of the three Com- 
mission orders under review by this Court represents a 
‘¢fmal’? Commission order denying PSC’s intervention in 
the proceeding below. In the alternative, it asserts that if 
any does represent a final order denying intervention, it can 
only be the last, issued on July 16, 1959. But that order, 
it claims, cannot be reviewed because PSC failed to apply 
for its rehearing as required by Section 19(a) of the Natural 
Gas Act (FPC Br., p. 19, ftn. 27). 


S Lynchburg Gas Co. v. FPC, Nos. 18,170 and 13,825, 3rd Cir., Nov. 
23, 1960 (not yet reported). 
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Intervenor-respondent Shell’s thesis, on the other hand, 
though equally novel, utterly contradicts that of the Com- 
mission in every respect but in its ultimate conclusion that 
the appeal should be dismissed. Not only does Shell firmly 
insist that there was a ‘‘final’? FPC order denying PSC’s 
intervention (under §1.8(a)(1)), but it selects as that 
‘final’? order not the last, issued on July 16, but the first, 
issued on March 26, 1959. Accordingly, in Shell’s view, 
PSC’s appeal should be dismissed, not for its failure to 
apply for rehearing of the order of July 16 (as claimed by 
respondent FPC), but for its alleged tardiness in making 
application for rehearing of the order of March 26 (which, 
according to respondent F'PC, was not a ‘‘final’’ order and 
therefore not even subject to such an application). 

PSC respectfully submits that even if one or the other of 
these totally inconsistent theses raised a valid issue in this 
case (an assumption we emphatically deny), the issue could 
have been raised and therefore should have been raised at 
the time of and in conjunction with respondent’s related 
motion to dismiss the appeal for prematurity—ie., the 
motion which was denied by this Court on April 28, 1960. 
Since respondents did not choose to present their related 
objections to the reviewability of the orders here on 
appeal in timely fashion, in a single or contemporaneous 
motions, they should not be permitted to raise them in the 
instant, piecemeal, manner. 

However, we believe that the issues so raised are not 
only untimely but manifestly invalid on their merits. 

FPOQ’s claim, particularly in the context of this pro- 
ceeding, that none of the three orders by which it effectively 
precluded PSC’s full participation in the proceeding below 
was really a ‘‘final order denying intervention,’’ we find 
nothing short of stupefying. It will be recalled that the 
three exclusion orders issued in this proceeding were but 
the last of a series of seven by which FPC had endeavored 
to delay, obstruct, frustrate, complicate and ultimately pre- 
vent entirely PSC’s participation (and consequently, PSC’s 
right to appeal from the decisions on the merits) in two 
concurrent, overlapping proceedings involving the same 
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issue.® It can scarcely be denied that with FPC also acting 
as referee of the game, its endeavors to that end were com- 
pletely successful. Yet respondent, pointing to the indi- 
vidual titles, but strenuously ignoring the total conse- 
quences and effect, of the Commission’s three orders here 
under review, now asks this Court to find that no legally 
‘final’? denial of intervention ever really occurred. How- 
ever, apparently overcome by the whimsy of its own argu- 
ment, respondent concludes by conceding that it might ‘‘be 
argued that somehow [!] the net effect [of the three orders] 
was to exclude PSC”’ (FPC Br., p. 19). Surely this con- 
clusion must rank as the understatement of the year. 

Next FPC shifts its course slightly. If, it says, there 
ever was a ‘‘final’’ denial of PSC’s intervention, it could 
only have been the Commission’s third order of July 16, 
1959. But, it continues, in order to perfect an appeal from 
that order, PSC was required by Section 19 of the Natural 
Gas Act to ignore both the realities of the situation and 
the fact that the July 16 order itself was an order denying 
a prior PSC application for rehearing.’ Instead, it is said, 
PSC should have filed, within thirty days, still another 
application for the same relief. This allegedly crucial docu- 
ment presumably would have borne the diverting title 
““P§O’s Application for Reconsideration of the [FPC’s] 
‘Order Denying [PSC’s] Motion for Reconsideration’.”” 
It could only have contained the very same arguments we 
already had advanced to the Commission, unsuccessfully, 
on at least two prior oceasions in this proceeding alone 
and several more times in the immediately preceding Trunk- 
line case. We would be hard put to conceive of a pro- 
cedure more useless or frivolous than that proposed by 
respondent and can scarcely persuade ourselves to believe 
that FPC advances the argument for any purpose other 
than obfuscation. 


@ See R. 4033-43 and PSC Br., pp. 6-8. 


7 The July 16 order was entitled “Order Denying Motion for Recon- 
sideration”. However, the motion referred to was PSC’s Ma; 26 
“Application for Reconsideration of Orders of March 26 and April 27, 
1959” (R. 4033-43). 
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Intervenor-respondent Shell’s thesis, on the other hand, 
though equally abstruse in conception and detail, is entirely 
dependent upon a single underlying premise—that the 
30-day period provided for the submission of applications 
for rehearing of FPC orders is a mandatory, jurisdic- 
tional requirement which cannot be waived or enlarged by 
the Commission (Shell Br., pp. 8-10). However, Shell is 
unable to furnish a single authority to support the latter 
premise and petitioner certainly is aware of none. To 
our knowledge, no Court has ever even been asked to so 
hold. 

On the contrary, FPC’s Rules (Section 1.13(d)) speci- 
fically authorize the Commission to extend the specified 
time for the filing of various documents and the Commis- 
sion has, in fact, accepted late filed documents on numerous 
occasions. Accordingly, even if it were to be assumed, 
arguendo, that Shell’s other theses were correct (i.e. (1) 
that the Commission’s order of March 26 was the ‘‘final’’ 
order denying PSC’s intervention under Section 1.8(a) (1) ; 
and (®) that PSC could have applied for rehearing of that 
order’within 30 days and immediately appealed from its 
denial—all the while trying to comply with its ‘‘showing- 
of-interest”’ requirement), Shell’s timing conclusion still 
would not follow. By accepting PSC’s May 26 application 
for rehearing of the order of March 26 (the application was 
denied on its merits by the Commission’s order of July 16 
rather than rejected), the Commission must be deemed to 
have extended the 30-day time limitation. 


7a However, these premises ae are not correct. As petitioner’s 
le 


leadings and motion and FPC’s orders in response clearly disclose, 
Psc’s attempts to enforce its intervention right in the proceeding below 
comprised a single continuing course of endeavor, not two separate and 
unconnected enterprises. Shell seems to misconceive the sources of 
petitioner’s right to intervene with the number of rights petitioner 
possesses. We had only one right to intervene (based on two sources, 
subdivisions (a) (1) and (b) (2) of Rule 1.8) and respondent’s denials 
of that right, which continued long after March 26, could only give rise 
to one cause of action on appeal—a cause which could not arise until all 
administrative remedies were exhausted. 
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Il. 


Petitioner, a State regulatory, commission, was 
entitled to intervene as of right under Section 1.8(a) (1) 
of respondent’s rules by the filing of notice. 


Respondents’ endeavor to emasculate the clear, plain 
and unambiguous language of Section 1.8(a) (1) of the 
Commission’s Rules proceeds along the following lines: 

First, respondents would have this Court believe that 
PSC denies the applicability of an ‘‘interest requirement’’ 
to intervention by a State Commission under Section 1.8 
(a)(1) (FPC Br., pp. 15-16; So. Texas Br., pp. 10-14). 

Next, they show that the position they have thus 
imputed to petitioner is erroneous. 

Finally, having established the existence of an ‘‘interest 
requirement”’, allegedly over petitioner’s objections, they 
would conclude the matter by attempting to equate PSC’s 
failure (in their view) to present a ‘“‘showing”’ satisfactory 
to the Commission with a failure to satisfy that ‘‘require- 
ment’’. 

Nothing could be more misleading. Of course petitioner 
agrees that there is an ‘‘interest requirement’’ implicit in 
Section 1.8(a) (as in any other intervention rule whether 
judicial or administrative). That much would be obvious 
in general even if it were not clear from the related provi- 
sions of Section 15(a) of the Act and Section 1.37(f) of the 
Rules. We disagree with respondents only as to the method 
by which that ‘‘interest”’ is required to be established 
under Section 1.8(a)(1). In our view, the seven lines com- 
prising that section admit of one answer only: the ‘‘inter- 
est?? of a State regulatory commission is established by its 
filing of a Notice of Intervention. Respondent itself con- 
cedes we are correct in this view ‘sin any proceeding 
involving sales to New York-serving pipelines”? (FPC Br., 
p. 7, ftn. 15). But it insists that some other method—a 
“<showing’’—is required to establish ‘‘interest’’ in a pro- 
ceeding involving sales to non-New York-serving pipelines. 
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PSC does not deny that respondent could adopt and 
publish rules embodying the foregoing distinction if it 
chose to do so. We simply deny that it has done so— 
properly—as yet. We can detect nothing whatever in 
Section 1.8(a)(1), as it is presently constituted, to lend 
the slightest support to respondent’s theory that the avail- 
ability of the notice procedure to the State commission is 
dependent upon the specific nature of the proceeding 
involved. On the contrary, the rule itself expressly pro- 
vides that that procedure is available to effect intervention 
by a State commission ‘‘in a [i.e., any FPC] proceeding”’ 

- (Section 1.8(a)). 

Accordingly, petitioner reaffirms the position stated at 
pages 10-11 and pages 13-15 of its earlier brief. 

Furthermore, and in any event, we insist that the nature 
and vitality of our ‘‘interest’’ was abundantly shown below. 
In fact, it was shown (known by all) to be such as would 
qualify us for intervention under the more demanding pro- 
visions of respondent’s published intervention Rules. 
Point IIT, infra. 


Iil. 


Petitioner was entitled to an order permitting its 
intervention under Section 1.8(a) (2) as a person hav- 
ing a right to intervene and an interest of such nature 
that its intervention was necessary under Section 


1.8(b).8 


Respondents concentrate their criticism upon the meth- 
ods by which petitioner attempted to present its ‘‘showing’’ 
and cavil (only slightly) in regard to the substantive con- 
tent of PSC’s proof. 


8 As we have noted above, neither the respondent itself nor intervenor- 
respondent South Texas directly attacks or disputes petitioner’s claim of 
a right to intervene under Section 1.8(b) (2) of the Rules. Apparently, 
however, they challenge that claim indirectly as part of their general 
attack upon petitioner’s alleged failure to satisfy the “showing” require- 
ment embossment on the Commission’s published intervention rules. 
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For example, without bothering to explain why their 
suggested methods would have been preferable to ours or 
what difference pursuit of them would have made in the 
outcome of this proceeding, respondents contend that PSC 
should have offered testimony through witnesses of its own 
rather than through subpoenaed witnesses and that it should 
have offered its documentary proofs by oral reference, on 
the record, to the Commission’s files, rather than by inclu- 
sion or reference to those proofs in its pleadings (FPC 
Br., p. 5, ftn. 9 and p. 7, ftn. 14). Petitioner’s reasons for 
pursuing the methods it selected, dependent as they were 
upon the entire course of events in this and in the imme- 
diately preceding Trunkline case, have heretofore been 
explained in full (R. 4033-43; PSC Br., pp. 6-8). 

In regard to the substantive content of the proof offered 
by petitioner, respondents allege that PSC erred as to the 
date (but not the fact) of the most recent redetermination of 
Tennessee’s gas purchase contracts. They claim also that 
certain non-certificated or temporarily certificated sales 
have been made in the area at prices as high as or even 
higher than those authorized by FPC in the proceeding 
below—hence those here involved may be deemed ‘‘home 
free’? from our ‘‘impact’’ contentions.° 

Beyond these points, however, none of the respondents 
seriously quarrels with PSC’s proof as such, as distin- 


9 As authority for these allegations respondents rely upon testimony 
by applicant witnesses who were not subject to cross-examination b 
PSC or any other opposing intervenor (see FPC Br., p. 6 and Sou 
Texas Br., p. 21). the 32 counsel who entered appearances at the 
hearing, only PSC’s and the Commission’s staff cou! did not appear 
in active support of the Led pt 


One of the high-priced non-jurisdictional sales emphasized in that 
testimony is of particular interest. As South Texas observes, the Con- 
solidated Edison Company of New York contracted to purchase gas in 
District 4 at 19.25¢ per Mcf. The gas was to be transported by Trans- 
continental Gas Pipe Line Corporation, which required FPC authorization 
to perform that service. The Commission denied its authorization for the 
transportation service on the ground, inter alia, of the excessiveness of 
the ConEd-producer prices. Transcontinental Gas Pipe Line Corp., 21 
FPC 188. Its order was set aside by the Court of Appeals for the Third 
Circuit. Consolidated Edison Co. of N. Y. v. F. P. C., 271 F. 2d 942 
(1959). However, on January 23, 1961, the Supreme Court of the United 
States reversed the Third Circuit, affirmed the Commission’s decision and 
noted with approval the latter’s criticism of the producer price aspects 
of the propo F. P. C. v. Transcontinental Gas Pipe Line Corp., Nos. 
45 and 46, Oct. Term, 1960 —_... .. U. S. _... Thus that non-jurisdictional 
sale is of no import for any instantly pertinent purpose. 
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guished from the conclusions to be drawn from that proof. 
That is, the facts set forth at pages 15 to 21 of PSC’s 
earlier brief—the ones we offered to establish (redundantly) 
in our ‘‘showing’’—and the additional facts set forth at 
pages 24 to 26 of that brief are neither denied, refuted or 
impeached by the opposing briefs of the respondents.”® 

On the contrary, the overall effect of respondents’ briefs 
is simply to reemphasize what has long been apparent in 
the present case—that the real controversy here does not 
concern either the procedural form or the substantive con- 
tent of petitioner’s tendered ‘‘showing.”’ It is now clear 


10 However, respondents apparently are highly indignant at our 
description of the import of the Commission’s Texaco decision of Novem- 
ber 22, 1960. Texaco, Inc., 24 FPC (compare PSC Br., p. 25 with 
FPC Br., p. 9 and Shell Br., p. 17). , 

In that case, as respondents concede, the roducer prices certificated 
for sales to the gatherer, South Texas (also the gatherer in the proceed- 
ing below) ranged up to 17¢ per Mcf (as compared with a maximum 
producer-gatherer price here of 16¢ per Mcf). There the gatherer price 
to the purchaser, a New York-serving ipeline whose previous maximum 
purchase price in all of Texas was 14.5¢ per Mef and in District 4 was 8¢ 
per Mcf, was 20¢ per Mcf (as compared with a total pipeline cost here of 
+9.5¢ per Mcf). There were no direct producer-pipeline sales comparable 
to the Shell-Texas Illinois sale in the proceeding below. 

‘On November 22, 1960, respondent certificated the Texaco applications 
unconditionally, over PSC’s objections to the lack of proof to support the 
higher producer prices, Its decision of that date stated the factors relied 
on by the Commission in authorizing such prices and in overruling inter- 
venor objections. One of the factors enumerated was the certificate 
decision it had issued in the Texas-Illinois proceeding below. 

However, a few weeks earlier, the Court of Appeals for the Ninth 
Circuit, in reversing another FPC high producer initial price certificate 
decision (UGI V. F'PC, No. 16692, October 31, 1960) had criticized the 
Commission’s practice of justifying one contested producer initial price 
level by relying upon its other certifications at similar prices which were 
still under judicial review. According to respondent, the Commission did 
not realize, on November 22, that the cited Texas-lllinois proceedin 
was then under review in this case. As soon 2s it did, it hastily deleted 
all reference to the Tezxas-Ilinois decision from its Texaco decision by 
an “erratum notice” issued on November 30. It did not, however, alter 
the latter decision in any other respect. 

Petitioner respectfully submits that if the Commission considered 
and relied upon Texas-Illinois in reaching its conclusion in Texaco, as its 
decision in the latter solemnly asserts that it did, that fact could not be 
deleted from existence by the belated deletion of its embarrassing dis- 
closure. Accordingly, we think PSC’s December 5 depiction of the Texaco 
decision was perfectly fair and accurate, notwithstanding the Commis- 
sion’s November 30 attempted “erratum” alteration. 

However, on January 19, 1961, the Commission issued an order 
“granting” PSC’s application for rehearing of the Texaco decision. This 
order does not reverse or amend the original decision, but simply leaves 
it in a state of suspense. The motivation therefor is left to s lation. 
‘We can only assume that that action was rompted by the decision of 
this Court of December 8, 1960 in PSC v. FPC, No. 15,461 rather than 
the pendency in this Court of PSC v. FPC, No. 15,366. : 
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enough that no ‘‘showing’’ of interest we possibly could 
have made would have been deemed satisfactory to the 
Commission because the Commission simply disagreed— 
a priori, but fundamentally and unalterably—with the ulti- 
mate conclusion it purported to invite PSC to “‘prove up’’ 
by means of that ‘“‘showing.’’ In its view, petitioner’s 
depiction of its interest, regardless of the supporting evi- 
dence offered, was and still remains only a ‘‘lawyer-like 
noise’? (FPC Br., p. 17). 

Petitioner’s contention—the sole basis for its attempted 
intervention—was that gas prices in the New York con- 
suming area ‘‘inevitably’’, i. e., in the future, would be 
elevated by certification of the contractual prices proposed 
for sales to Texas Illinois. We attempted to support that 
contention in the only way any claim of future aggrieve- 
ment can be supported: by pointing to the abundant 
existing evidence which demonstrated that our anticipated 
injury was as much a certainty as any future event con- 
ceivably could be. In respondents’ view, our contention 
remained ‘‘remote’’, ‘‘speculative’? and ‘‘conjectural’’, 
not because of any specified defect or inadequacy in the 
existing evidence to justify our anticipation of future 
aggrievement, but simply because (a) in an entirely dif- 
ferent context (ie., in the absence of any evidence to sup- 
port the contrary conclusion) this Court had once (1955-57) 
so denominated an analogous interest, and (b) because 
neither our supporting evidence, nor any other, could 
prove with absolute certainty that the uniform experience 
of the intervening, recent past, and the present, would again 
be repeated in the future. 

PSC respectfully submits that respondent’s position on 
the latter point undermines completely the entire point of 
the intervention process. The function of intervention 
is to permit one who will be aggrieved (in the future) 
by the decision to be issued in a proceeding, to par- 
ticipate in that proceeding in order to protect his 
interests before such future aggrievement has actually 
occurred and become irremediable. Obviously, no one can 
prove future aggrievement, or any other future event, with 
absolute certainty. One can only prove its high degree of 
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probability—its ‘sinevitability’’—on the basis of existing 
evidence tending to justify the apprehension. See FPC v. 
Transcontinental Gas Pipe Line Corp., Nos. 45 and 46, 
October Term, 1960, U.S. (January 23, 1961). 
Slip Opinion pese and footnote 22. That obligation, we 
maintain, PSC discharged in full in the proceeding before 
the Commission.” 

Moreover, because of events which have occurred since 
the issuance of respondent’s decision on the merits, we are 
now in a position to demonstrate not only the high degree 
of probability of petitioner’s ag: ievement, but the accom- 
plished fact. The future aggrievement anticipated, alleged 
and supported at the time of PSC’s attempted intervention, 
has now actually occurred—as respondent FPC and every- 
one else knowledgable in the field knew very well it would. 
For respondent, at this date, still to characterize PSC’s 
aggrievement as ‘“‘remote’’ and to dismiss the evidence of 
its actual occurrence as an instance of “¢Monday-morning- 
quarterbacking”’ (FPC Br., p. 12) is no longer merely 
unrealistic, but downright fantastic. 


IV. 
The effect of the Memphis and Lynchburg decisions. 


Respondent asserts, and petitioner already has agreed, 
that PSC’s position in the present case is analogous to that 
of the petitioner in the Memphis case. However, we have 


n Intervenor-respondent South Texas reinforces this very 
albeit unintentionally. Its brief (p. 25) enumerates five all “con- 
which would have to occur before etitioner could be aggrieved 
nation in this proceeding (PSC believes there are other 
as those explained at pages 20 to 21 
fine ourselves to the single aspect 
have shown (PSC Br., pp. 15-19) 


, for an_ assumption 
that they would instant FPC certifi- 
cate determinati first of the series of 
predicted, inevitable “eontingencies' “eontingent”), as is 
evidenced b; ommission’s sul Yet merel 
by rocess, Sout 
Texas would withhold a rem the New York 
consumer, was actually resented By that 
time, of course, althoug! the would have 
become certainties, it would be far too late to undo his Jamage at its 
source. 
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asked the Court not to follow here its holding in Memphis 
because, as the Court’s reasoning in support of that holding 
shows, the holding itself would not be appropriate in the 
present case. Respondent, on the other hand, contends that 
because petitioner did not object to FPC’s citation of 
Memphis in its order denying petitioner’s request for sub- 
poenas, PSC may not presume to oppose FPC’s insistence 
that the Court disregard its M emphis reasoning and adhere 
strictly to the holding of that case. 

Petitioner is unable to understand the basis for respond- 
ent’s vontention. PSC had no ‘objection’? to the Memphis 
decision as such, or even to that portion of the opinion 
quoted by respondent in its order denying subpoenas. As 
we have stated, at the time of that decision ‘‘PSC would 
have been inclined to agree”’ (PSC Br., p. 22). However, 
as PSC’s application for rehearing to the Commission 
clearly indicated, the factors upon which the Memphis hold- 
ing was predicated—the lack of a clear explanation in that 
1955 record as to how that petitioner would be aggrieved by 
the Commission’s certificate decision there involved and the 
1957 expectation by this Court that effective producer regu- 
lation would be imposed before any anticipated aggrieve- 
ment of the nature envisioned could occur—were totally 
absent in this case. We had furnished the former (explana- 
tion and proof of aggrievement) and the Commission itself 
had failed to fulfill the latter (the Court’s expectation of 
effective producer regulation). We believe it was unneces- 
sary (and would have been outrageously presumptuous) for 
PSC to have requested further that the Commission ‘‘over- 
rule’? Memphis; nor do we, as respondent alleges, now go so 
far as to ask this Court to ‘coverrule’’ that decision. 

Rather, anticipating that respondent would invoke 
Memphis to justify its exclusion of PSC in the proceeding 
below, we endeavored to show in advance that this Court’s 
reasoning in that case should lead to a different conclusion 
jn this one. Had petitioner withheld its discussion of 
Memphis in its earlier brief, awaited respondent’s reliance 
on that case in its answering brief and reserved its own 
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comments for the instant reply, surely respondent FPC 
would not be entitled to deny petitioner’s and this Court’s 
right to disagree with its predilections upon the effect of 
that decision. We respectfully submit that it is in no better 
position to do so simply because petitioner anticipated and 
countered its arguments in advance. 

We countered those arguments, in part, by showing that 
conditions in the natural gas industry were far different 
at the time of respondent’s denial of intervention in the 
proceeding below from what they had been at the time of 
this Court’s issuance of the Memphis decision, or even at 
the time of respondent’s denial of petitioner’s intervention 
in the Southern Natural case.” Respondent’s brief seems 
to imply there is something ‘‘fishy”’ about our claim of a 
change in conditions during this 2 or 2% year period (FPC 
Br., pp. 11-12). We cannot imagine why. Memphis was 
decided on February 14, 1957. PSC’s intervention in South- 
ern Natural was denied by the Commission on June 20, 1957. 
Four days later, the Commission issued its notorious Catco 
certification decision. From the latter date until June 22, 
1959, the producer initial price picture reflected the results 
of the Commission’s post-Catco, laissez faire, automatic- 
prima-facie-case-in-favor-of-the-high-price-applicant philos- 
ophy. The effect of that philosophy on producer initial 
prices and the consumer’s pocketbook during that period 
certainly is no secret to any interested observer, least of 
all to this Court.* 

Under the circumstances, we cannot believe that re- 
spondent seriously intends to challenge our statement that 
in March, April and May of 1959 (when petitioner’s at- 
tempts to intervene below were denied), on the eve of the 
Supreme Court’s decision in Atlantic Refining Co. v. PSC™ 
and after two years of experience under FPOC’s post-Catco 
philosophy, the producer price situation was radically dif- 


——__= 
12 Southern Natural Gas Co., et al., Doc. Nos. G-11234, et al. (unre- 
ported order June 20, 1957). See 18 FPC 38, 40 and PSC Br., p. 22. 


13 See its decision of December, la in PSC v. FPC, No. 15461, 
5 F 


App. D. C. 
14 360 U. S. 378 (June 22, 1959). 


(not yet reported). 
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ferent from and far more serious to the consumer than 
appeared conceivable in February or even in early June of 
1957. By 1959, how the City of Memphis was going to be 
directly affected (hurt) by the American-Louisiana 1955 
certifications was abundantly clear. In fact, the extent of the 
damage so caused was by then measurable precisely in 
terms of dollars and cents. By 1959, the world knew the 
contrary of this Court’s assumption, viz., that FPC would 
not, by exercise of its Phillips-bestowed rate-regulatory 
authority, or any other, halt the inevitable course down the 
interstate pipeline of the impact of high-priced producer 
certifications (any certifications) in the fields of origin. 

We note respondent’s apparent objection to our obser- 
vation that the Commission has not yet fulfilled its Phillips 
mandate or this Court’s expectation with regard to timely 
and “‘effective’’ regulation of producer prices. Petitioner 
not only is aware of the Commission’s recent Phillips deci- 
sion cited in respondent’s brief but offers that decision as 
the most egregious illustration of our point. 

The Lynchburg decision, relied on by the two intervenor- 
respondents but not by FPC, is not, we submit, remotely 
applicable to the present case. There the petitioner, a 


18 Phillips Petroleum Co. Opinion No. 338, ce seq! 28, 1960, 24 
FP. P.C. . The Phillips case was instituted in 1948 and reinsti- 
tuted in 1954 under Section 5 of the Natural Gas Act, to determine just 
and reasonable rates to be charged by Phillips in the future (under - 
tion 5 the Commission is powerless to adjust rates for the past, whether 
they are discovered to have been inadequate or excessive). In September 
1960, after 12 years of labor and upon the most complete record ever 
compiled in a natural gas case, respondent terminated the proceedin: 
without fulfilling that objective. It found that Phillips’ jurisdictiona 
cost of service, including a 9 per cent rate of return, was 11.3¢ per Mcf. 
It compared that cost of service with Phillips’ 1954 revenues, concluded 
that those had not been excessive and thereupon abruptly closed its 
inquiry, notwithstanding that Phillips’ 1954 rate schedules had been 
superseded almost completely and that some of its currently effective 
rate schedules call for prices almost double the determined cost of service. 
The decision is now under review in this Court. State of Wisconsin and 
PSC of Wisconsin v. FPC, No. (Pet. for Rev. dated January 16, 
1961) ; State of California and PSC of California v. FPC, No. (Pet. 
for Rev. dated Jan. 20, 1961); and Long Island Ltg. Co., et al. v. FPC, 
No. (Pet. for Rev. dated Jan. 23, 1961). 

Respondent’s suggestion, on the basis of that determination, that 
stay contractual rates, exacted in a seller’s market and inhibited only 

y “regulation” of the Commission’s Catco (1957) and Phillips (1960) 

variety, may be less than “just and reasonable”, is another instance of its 
familiar, oft-repeated but never proven “things-would-be-worse-for-the- 
consumer-if-we-were-to-regulate-them” theme. 
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- distribution company customer of Atlantic Seaboard Com- 
' pany, sought to appeal the rate of return determination 
' made by the Commission in a rate case involving Manufac- 
turers Light & Heat Company, an affiliate of Atlantic, but 
not a supplier of Lynchburg. There was no contention that 
Lynchburg could be aggrieved except by the Commission’s 
selection of the same rate of return in an Atlantic rate case 
on the sole authority of its Manufacturers precedent rather 
than on the basis of independent supporting evidence. 

Apparently Lynchburg, because of the affiliation between 
Manufacturers and Atlantic, was apprehensive that this 
would be the case. However, Lynchburg was not able to 
persuade the Third Circuit that the Commission would, or 
ordinarily did, determine a rate of return for company A 
solely on the ground that it had authorized a similar rate 
for companies B, C, D or E. In certificate cases, on the 
other hand, as its own decisions reveal, the Commission 
consistently authorizes prices for sales to company Aon - 
the ground that it has authorized similar prices for sales to 
companies B, C, D or E. (See PSC Br., p. 19, ftn. 21.) 

Moreover, to the extent that New York-serving pipe- 
lines are ‘‘frozen’’ out of the District 4 supply area because 
of prices paid by Texas Ilinois, there will be no ensuing 
proceedings in which PSC can request redress of this 
grievance or urge the Commission to pursue different certi- 
fication practices. Finally, we have been told that if PSC 
were successful in its requests for supporting proof of price 
propriety or for price conditions in regard to sales to 
New York-serving pipelines, gas would be diverted to 
purchasers like Texas Ilinois, whose certificate proceed- 
ings are shielded by FPC from such intervenor requests. 
(See PSC Br., pp. 20-21). Neither of these two areas of 
aggrievement in this case were present in any form in the 
Lynchburg proceeding. The first area of aggrievement, 
though superficially similar in both cases, obviously is very 
different in fact. Accordingly, we believe the Lynchburg 
decision furnishes no helpful guidance for the appropriate 
disposition of the present appeal either. 
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Conclusion. 


For the reasons stated herein and in petitioner’s earlier 
brief, dated December 5, 1960, PSC requests that this pro- 
ceeding be disposed of as indicated therein. 


Respectfully submitted, 


Kent H. Brown, Counsel, 
Public Service Commission of 
the State of New York, 
55 Elk Street, 
Albany 1, New York. 


Dated: February 3, 1961. 


Barsara M. Sucnow, 
Of Counsel. 


